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Laura Attersley v UK Insurance Limited
[2026] EWCA CIV 217 · 4 MARCH 2026

Origins

PAP Low Value RTA claim. Value up to £10K inc for soft tissue injury. D disputed liability and left 
protocol. D later admitted liability.

Part 7 Issued

County Court. Statement of value now up to £150K. Ongoing physical and psychological issues 
alleged.

D's Part 36 Offer

Made on same day as filing defence admitting liability. Relevant period expired 25/3/21  while 
claim not yet allocated.

Late Acceptance

C accepted late. By time of acceptance (5/1/22 ) claim had been allocated to multi-track.



The Costs Question

HHJ Duddridge

Fixed costs under Part 45 applied.

Stacey J (Appeal)

Allowed appeal — entitlement was on the standard basis.

1

CMC

C given permission to rely on 6 medical experts; D, 4. 5-day trial directed. 
Case costs managed.

2

18/5/22

D applied to amend defence to allege fundamental dishonesty in respect of 
quantum. Application listed 14/7/22.

3

8/7/22

C accepted the Part 36 offer — over 15 months after relevant period expired.

It was accepted that a covering letter making acceptance conditional on receiving assessed costs did not displace a binding acceptance under Part 36. Also 
accepted that had the offer been accepted within the relevant period, fixed recoverable costs under Part 45 would have applied — including 45.29J 
(exceptional circumstances).



The Applicable Rules
CPR 36 as it was pre 1/10/23  applied.

CPR 36.13(4)(b)

Where a Part 36 offer which relates to the 
whole of the claim is accepted after 
expiry of the relevant period, the liability 
for costs must be determined by the court 
unless the parties have agreed the costs.

CPR 36.20(11) (not referred to)

Where the parties do not agree the 
liability for costs, the court must make an 
order as to costs.

CPR 45.29B

Subject to rules 45.29F, 45.29G, 45.29H 
and 45.29J, and for as long as the case is 
not allocated to the multi -track, if in a 
claim started under the RTA Protocol the 
CNF is submitted on or after 31 July 2013, 
the only costs allowed are the fixed costs 
in rule 45.29C and disbursements in 
accordance with rule 45.29I.

QoCS rules meant costs D was entitled to were not enforceable — claim issued before 6/4/23.



Qader v Esure — The Foundation

[2016] EWCA CIV 1109

"By contrast, I do not consider that the Rule Committee would have carried back to a pre-allocation stage a policy to disapply fixed costs, merely 
because a claim properly started in the Protocols had grown in value beyond £25,000, or had become the subject of a pleaded defence of fraud or 
dishonesty…."

— Briggs LJ, para 55

Miles LJ in Attersley built directly upon this foundation in reaching his conclusion about the governing rule.



Miles LJ — The Core Ruling

"…In my judgment, in a case where, on the date on which the relevant period 
contained in a Part 36 offer expires the claim still falls within the scope of Section 
IIIA, the consequences of acceptance of the offer are governed by rule 36.20 
rather than rule 36.13, even in a case which is subsequently allocated to the 
multi-track."

— Miles LJ, para 55



CPR 36.20(4) — The Operative Provision

Subject to paragraphs (5), (6) and (7), where a defendant's Part 36 offer is accepted after the relevant period—

36.20(4)(a)

The claimant will be entitled to the fixed costs in Table 6B, 6C or 6D 
in Section IIIA of Part 45 for the stage applicable at the date on 
which the relevant period expired.

36.20(4)(b)

The claimant will be liable for the defendant's costs for the period 
from the date of expiry of the relevant period to the date of 
acceptance.

"Where allocation to the multi-track has not occurred by the date on which the relevant period expires there is no difficulty in giving effect to the 
plain language of the rule. The relevant date is that on which the relevant period contained in the offer expired; and in the present case that was 
a date on which the claim remained within the fixed costs regime."

— Miles LJ, para 56



The Rationale — Para 57 & 61

Para 57 — No Retrospective Erasure

"The words in rule 45.29B, 'and for so long as the claim is not 
allocated to the multi-track', do not require, where a case comes to 
be allocated to the multi-track, that it is to be treated for all 
purposes as if it had never, at the previous stages, fallen within 
Section IIIA of Part 45."

Para 61 — Purpose of Part 36

"The purpose of Part 36 is to encourage early settlements and the 
rule operates most effectively if defendants can be confident that 
their liability is capped at the amount of the claimant's costs at the 
date of the expiry of the relevant period, without uncertainty about 
how those costs will come to be determined, possibly depending 
on later events."



The Rationale — Paras 63 & 64

“….If the Claimant had accepted the offer within the relevant 
period she would have been restricted to fixed costs. It would be 
surprising if the Claimant were to become entitled to a 
substantially greater amount of costs by accepting the offer after 
the expiry of the relevant period by reason of events occurring 
after the end of that period, and outside the parties' control..."

“…Part of the purpose of the rules is to encourage early 
settlement and it seems to me to be implicit in the rules that 21 
days is regarded as a reasonable period in the normal case for a 
party to be able to decide whether or not to accept the offer… it is 
hard to see why a claimant who does so should be in a better 
position than one who accepts the offer within time."

The principle: claimants who accept after the relevant period will generally be entitled to the amount of costs they would have received 
had they accepted on the last day of the relevant period — and no more.



The Unanswered Questions — Para 72 & 73

Para 72 — Left Open

How the CPR would operate where a Part 36 offer had been made 
in an ex-Protocol case but after the allocation of the case to the 
multi-track; or where the offer had been made before such 
allocation but the relevant period had expired afterwards.

Para 73 — Potential Gap

"The rules assume that the fixed costs set out in the Tables are 
applicable at the date of acceptance of the offer. But where the case 
has already been allocated to the multi-track before the expiry of 
the relevant period… there would on the face of it be no applicable 
fixed costs. There would therefore appear to be a potential gap."

Miles LJ suggested the Rules Committee may wish to consider these scenarios, as the existing rules do not yield entirely straightforward 
answers and would benefit from clarification.



The Unanswered Questions for post 1/10/23 rules

What is D’s costs entitlement?

Fixed costs in the table for the stage applicable at the 

date of acceptance etc per 36.23(3)(b) and 36.23(8)? 

There will not be any if now on MT.

Some other order pursuant to 36.23(7)? Does this permit 

the court to order C to pay D costs to be assessed or 

fixed costs for the period where fixed but assessed costs 

if later allocated to MT?

Would the court need to apply CPR 45.9 – exceptional 

circumstances 

Can reallocation be exceptional?

Pre 1/10/23, CPR 46.13 provided that, unless court 

otherwise ordered, where claim allocated and then 

reallocated, special rules about costs applicable to the 

first track applied up to date of reallocation and the 

rules applicable to the second track applied thereafter.

Now, by CPR 27.15(1) and 45.14, the costs to be 

allowed on reallocation from SCT to another or 

reallocation/reassignment (45 VI, VII, VIII/45 VI/VII) 

cases, the costs which may be allowed are those 

applicable to the track/band to which the claim is 

allocated/assigned as if so allocated/assigned at the 

outset 



Lewis Rigley v Zurich Insurance Company (UK) Ltd
10 FEBRUARY 2026 · DDJ GIBSON · COUNTY COURT AT MIDDLESBROUGH

Decided 2 weeks before Attersley was heard.

1

28/10/25

Allocation to IT complexity band 2 received on the papers. PI 
claim. Trial not more than 1 day. Liability not in dispute. 

Quantum disputed.

2

31/10/25

D's application to vary made under CPR 3.3(5) — application to 
set aside/vary/stay an order made by the court of its own 

initiative.

3

22/12/25

While application pending, D made Part 36 offer.

4

6/1/26

C accepted the offer. Claim stayed. C argued offer made and 
accepted while claim assigned to complexity band 2.

CPR 36.14(5)(b)

Any stay arising under this rule will not affect the power of the court to deal with 
any question of costs (including interest on costs) relating to the proceedings.

Result

Judge varied the order and assigned the claim to complexity band 1.



Smithstone v Tranmoor Primary School
[2026] EWCA CIV 13

The Facts

C, aged 10, trapped finger in door at school. CNF EL/PL Low Value 
PAP. C made Part 36 offer to settle liability on a 90/10 basis. C also 
offered WP to settle for damages of £3,500.

Trial Day

On day of fast track trial, D's witness failed to attend. Parties settled 
for £2,650.

DDJ Khan

Approved the compromise. Concluded none of the offers had bitten 
and there were no exceptional circumstances such that C should be 
awarded more than fixed recoverable costs.

HHJ Baddeley
Considered that Mundy v TUI [2023] EWHC 385 (Ch) bound him 
(presumably to conclude that the Part 36 offer on liability was not a 
valid Part 36 offer). DDJ Khan was right to find that P36 offer on 
liability did not bite.



The Relevant Rules — Smithstone

CPR 36.2(3)

A Part 36 offer may be made in respect of the whole, or part of, or 
any issue that arises in — (a) a claim, counterclaim or other 
additional claim; or (b) an appeal or cross-appeal from a decision 
made at a trial.

CPR 36.5(1)(d)

A Part 36 offer must state whether it relates to the whole of the 
claim or to part of it or to an issue that arises in it and if so to 
which part or issue.

In days gone by, some claimants deployed a tactic of making a Part 36 offer to accept almost all of their claim — e.g. 95% or even 99.999% 
or 100% — sometimes on quantum and sometimes on liability.



Background: Huck v Robson

[2002] EWCA CIV 398

C's pre-proceedings Part 36 offer following an RTA stating: "We refer to the above matter and are instructed to put forward our client's proposal in 
respect of liability only. We can confirm that our client will accept a 95:5 split on liability" was a valid Part 36 offer.

Majority decision but unanimous on this point.

The practice became so controversial that CPR 36.17(5)(e) was introduced — whether the offer was a genuine attempt to settle the 
proceedings — as a factor to consider when assessing whether it would be unjust to make the normally mandated orders.



Seabrook v Adam

[2021] EWCA CIV 382

C brought claim for damages for injury to neck and back sustained in RTA. D admitted "primary liability" (breach of duty) but denied causation. C made 
2 Part 36 offers on 9/3/18 to accept 90% of the claim for damages and interest:

"To accept on condition that liability is admitted by the offeree, 90% 
of the claim for damages and interest, to be assessed."

"To agree the issue of liability on the basis that the claimant will 
accept 90% of the claim for damages and interest, to be assessed."

At trial, judgment was given in favour of C but damages for the neck injury only. Both appeals dismissed. CA concluded the offer was not as 
clear as it should have been — it should have made clear what the offer covered: liability in the sense of breach of duty only, or breach plus 
causation and if so, leading to what damage. Properly construed, the offer was in respect of liability for the entire claim and had not been 
beaten.



Mundy v TUI UK Ltd

[2023] EWHC 385 (CH) · COLLINS-RICE J

Huck was not cited to Collins-Rice J in Mundy.

C won a holiday sickness claim on liability at trial but was awarded £3,805.60, which was less than D's Part 36 monetary offer of £4K. C had made a 
Part 36 monetary offer of £20K and a Part 36 offer on liability 90/10 in favour of C.

"I am unpersuaded this rejected 90/10 liability offer can be fitted in to the terms of CPR 36.17(1)(b) consistently with the wording, integrity and 
practicality of the CPR 36.17 mechanism. Trying to do so strains the language of the provision, undermines its careful balance, and introduces a 
degree of complexity and uncertainty which I am not persuaded is within its contemplation. It is a provision that relies on its clarity, simplicity and 
predictability for the incentivising effects which puts it at the heart of the Part 36 code."

— Collins-Rice J, para 42



Chapman v Mid & South Essex NHS FT

[2023] EWHC 1871 (KB) · MRS JUSTICE HILL

Costs of a clinical negligence claim in respect of examinations by Dr Boptiya in 2009 & 2010 and a claim arising from an assessment by Becky Nice 
at A&E in a different hospital in 2017. At liability trial , the first succeeded; the second was dismissed. The trusts merged less than a month after the 
claim commenced and were treated for costs purposes as 1 claim.

C's Part 36 Offer (22/12/22)

"…offer to settle the liability and causation 
issues in this action for 90% of damages 
assessed on a 100% liability basis, that is 
with a deduction of 10% from the full 
value of the claim."

Finding

In the absence of Dr Boptiya's breach of 
duty, C would have enjoyed a full 
neurological recovery but with persisting 
pain and disability arising from 
spondylolisthesis. This was clearly more 
favourable than C's offer.

Conclusion

Mrs Justice Hill did not consider that 
Mundy stood for the general proposition 
that Part 36 consequences cannot flow 
from split liability offers in different 
circumstances. She accepted the offer was 
a valid Part 36 offer and it was not unjust 
to order indemnity costs and enhanced 
interest.



Smithstone — W hat the Court of 
Appeal Decided

Principle Confirmed

A 90:10 liability offer can be effective as a matter of principle to engage CPR 36.17, 
which involves the exercise of considering whether the normally mandated orders 
should be made or whether they would be unjust — a high bar.

Approval Order

The approval order was a judgment for the purposes of CPR 36.17, as may be a 
consent order. However, the 90:10 offer had not bitten because liability was not 
dealt with.



R (on the application of PM) v 
Director of Public Prosecutions

[2026] EWHC 419 (SCCO)

CPR 47.20(4)

(e) a reference to ‘judgment being entered’ is to the completion of the detailed assessment, 

and references to a ‘judgment’ being advantageous or otherwise are to the outcome of the 

detailed assessment.



Timokhin v Timokhina [2026] EWHC 1194 (KB)
Mr. Justice Dexter Dias

C beat his CPR part 36 offer for 91% of the value of the full claim in proceedings for recognition and enforcement of judgments.

Para 31. The interest allowed under Part 36.17(4)(a) at 6% over base (against a max of 10% over base) = 9.75% total. 
Para 40. Payment on a/c of 65%.



Power Projects v Star Assurance Company Ltd

[2026] EWHC 343 (COMM) · CHRISTOPHER HANCOCK KC

Consequential matters following judgment on a performance bond. The main judgment included contractual interest. C beat its own Part 36 offer.

The Interest Issue

The judge allowed further interest so that the contractual interest 
already awarded (7.559%) was topped up by 6.441% to make 14% 
— the 10% above base provided for by CPR 36.17(4)(a).

The Principle

The fact that contractual interest had already been awarded did 
not prevent the operation of CPR 36.17(4) — especially because, by 
CPR 36.16(2), the fact that a Part 36 offer has been made must not 
be communicated to the trial judge until the case has been 
decided. The two powers to award interest — contractual and 
statutory — were separate.

CPR 36.17(6): Where the court awards interest under this rule and also awards interest on the same sum and for the same period under any 
other power, the total rate of interest must not exceed 10% above base rate.



Cooper v Ludgate House Limited
[2026] EWHC 484 (CH) · MR JUSTICE FANCOURT

Also: Powell & anor v Ludgate House Limited

The Claims

Flat leaseholders brought proceedings 
in nuisance for an injunction requiring 
the defendant property developer to 
demolish part of an office building on 
the ground that it interfered with 
claimants' rights of light . Damages 
claimed in the alternative.

The Outcome

Defendant found liable in nuisance. 
Injunction refused on discretionary 
basis. Negotiating damages (assessed 
on the basis of a hypothetical 
negotiation of the price for forgoing 
the right) awarded instead.

Awards

Claimant in first claim awarded (inc interest): £397,484.64. Claimants in second 
claim awarded: £567,835.21.



The Offers

1

Pre-Issue

D's pre-issue offers: £23K and £36K.

2

Increased Offers

At some point before the Part 36 offers, D made increased offers of 
£350,000 per claim.

3

18/11/24 — Part 36

D made Part 36 offers to Cs of £500K for each claim. Each offer 
annexed a deed of agreement requiring Cs to sign, giving a release 

of rights to light and air.

The release was limited to the extent necessary to prevent the claimants alleging further infringement (including any claim for statutory 
compensation) by the building of further towers. Each Part 36 offer stated that it related to the whole claim.



The Costs Outcomes

Second Claim (Powell)

Claimants comfortably beat all offers but did not succeed on the 
whole of their claim. Part 36 offer did not bite. Awarded two thirds of 
their costs.

First Claim (Cooper)

C had before trial sought an unjustified sum of £7 million  effectively as 
a ransom whilst D was at risk of an injunction. That was found to be an 
unreasonable stance. Flats worth around £1 million each. C's position at 
trial had been that damages should be more than £3 million each.

On the basis that the Part 36 offer was valid, the judge was not prepared to speculate about the value of the unlitigated rights that the 
claimant in the first claim was by the offer required to forego. It was therefore impossible to conclude (the burden being on D) that the 
claimant had failed to obtain a judgment more advantageous than D's Part 36 offer. So, again, the Part 36 offer did not bite.



Cooper — CPR 44.2 and the First Claim

The judge concluded that C (who had stressed that he did not want money) obtained nothing more of any importance to him than he would have 
obtained by accepting the Part 36 offer — whether it was more or less valuable than the result of the judgment.

Result

On an application of CPR 44.2, the claimant in the first claim was 
awarded one third of his costs.



Cooper — Validity of the Part 36 Offers (Obiter)
The judge then went on to conclude that the Part 36 offers were valid.

CPR 36.5 — No Limit on Content

The requirement in CPR 36.5 to state 
whether the offer relates to the whole of 
the claim or to part of it or to an issue that 
arises in it does not impose a limit on the 
content of the offer. The offers did state 
that they related to the whole of the claim. 
There is no requirement for exact 
correlation. Terms that go beyond the exact 
basis on which the claim is pleaded are not 
disallowed.

Safeguard 1

It is the offeror who will have to prove that 
the offeree has failed to obtain a more 
advantageous judgment.

Safeguard 2

Even if that can be done, the court has the 
power to dis-apply the usual mandatory 
consequences on the grounds that they are 
unjust — including considering the 
information available to the parties at the 
time the offer was made and whether it 
was a genuine attempt to settle the 
proceedings.

It was unnecessary to impose an additional constraint on the terms which a Part 36 offer may contain. It would be difficult to identify a clear line 
between terms that are permitted and those that are not.



Lish v The Northern Block Ltd & Hill [2026] EWCA Civ 497

C designed typefaces for D1. C claimed she licensed them in 2012 to D1. Ds claimed C was from 2015 (when the arrangement 
was varied to provide for a salary and a bonus representing the excess of the royalties over the salary) an employee and that it 
therefore acquired the intellectual property. Either way, the parties agreed C would be paid royalties save that Ds claimed that 
did not continue after alleged commencement of employment. C terminated the agreement in 2022. Ds’s sols wrote to C, after 
she gave notice, that D1 stopped paying “your royalty” after the 2012 revision.

C included in a witness statement that she wondered whether D1 might have paid her the right amount.

She issued a claim seeking a declaration that she was the owner of copyrights in certain typefaces, injunctions to restrain 
infringements, financial remedies for infringements and an account (which was the only contractual claim) of sums received by 
D1 after termination of the 2012 agreement in respect of sub-licences entered into before termination.

There was no claim that C had not received all the royalties due before termination.

C made a P.36 offer, which required Ds to acknowledge C’s ownership of the IP in particularised typefaces and pay the royalties 
for ongoing sub-licences that D1 was contractually obliged to maintain. It included any perceived b ut unparticularised 
counterclaim.

After that Ds served a draft Amended Defence and Counterclaim which averred that Ds ceased paying royalties after the 2015 
revision to the arrangement. C’s evidence was she was not aware she had not been paid those royalties until that pleading was 
served.



Lish v The Northern Block Ltd & Hill [2026] EWCA Civ 497
C’s sols asked Ds’s sols asking for a full statement of the sums received in respect of the relevant fonts for the full life of the 
contract. Ds refused on the grounds that there was not allegation in the Draft Amended PC that any payment was due relating to 
the period when the agreement was live and that therefore no issue arose between the parties in relation to that.

C replied that if refusal continued, the obvious inference would be that there has been underpaymenr and it would be pleaded.

4 days later, Ds accepted the P.36 offer.

C commenced another claim, against the same Ds claiming unpaid royalties, infringement of copyright in 8 typefaces not in issue 
in the earlier claim and a claim that Ds had failed properly to comply with the settlement agreement. The first 2 elements were 
struck out as an abuse of process but the judge also found that the unpaid royalties claim had not been compromised by the 
acceptance of the P.36 offer.

On appeal:

The strike out of the royalties claim was set aside. It was a separate contractual claim not in issue in the first claim and it was 
not (on a based merits-based judgment) an abuse of process not to include it in the first claim. The issues and remedies were not 
the same. It was not unjust harassment of Ds. It was not sufficient for abuse that C could have included the royalties claim in the 
first claim. It was necessary to conclude that it should have been in order to find abuse. Ds had accepted the P.36 to settle the 
pleaded claims knowing that C had recently asserted an additional, as yet unpleaded, claim. To strike out the claim that had 
neither been adjudicated or settled would be a denial of justice.

The strike out infringement of copyright claim in respect of the 8 additional typefaces was upheld. The infringements claim 
involved the same issues and remedies as in the first claim and C should have informed Ds that these 8 typefaces would not be 
included in the compromise. Pursuing them now amounted to unjust harassment of Ds.



Careful scrutiny of outcome against offer
Rued v Dormer & Dormer [2026] EW HC 1074 (Ch)

 A Claimant resident outside UK had not beaten his Part 36 offer and in any event P36 consequences would be unjust because:

The offer related to repayment of a loan and interest only but the dispute was wider and included the taking of an account on 

the dissolution of a partnership. Acceptance of the offer would not have avoided the bulk of the litigation or its costs.

C argued that he recovered more than his offer on the loan. In any event, C’s offer required payment to him directly.

In accordance with domestic tax law, an element of interest from the award had to be paid to HMRC which C might have been 

able to reclaim.  Taking that into account, it could not be said that C had achieved a result at least as advantageous as his offer.

N.B. An offer by D fared no better because it was at such an early stage that it required clarification to evaluate. C asked for it, 

but D did not give it. The judge was not even persuaded it was a valid offer, seemingly because was not possible to be definitive 

about what it would and would not have settled. It was not possible in any event to compare the outcome with the offer. In turn 

that would make it unjust to apply costs consequences anyway (36.17(3) for D’s offer.



Thank You
Matthew Smith Kings Chambers

PART 36 UPDATE · 2026
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