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Limitation and 5.994 petitions following
Zedra Trust v. THG Plc
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 What Zedra v. THG decided
* remedies available under ss.996 Companies Act 2006

* Practical tips

* how to frame the relief and allegations to avoid limitation
problems

e dealing with delay
e Decisions since inc. Tom v. Candey
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NB — Appeal to SC

* CA judgment was 23.02.24

* Permission to appeal to SC granted 23.05.24 (by Lord
Hodge, Leggatt, Burrows)
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Zedra - background

e Zedra Trust Co (Jersey) Ltd v. THG plc and others [2024]
EWCA Civ 158

e Zedra — minority shareholder

* Respondents — THG + (originally) 14 named
directors/former directors

* Petn 08.01.19 including allegation that share allotments
between Feb 2016 and May 2018 issued in bad faith and
for improper purposes

 Struck out on appeal to CA — insufficient facts pleaded to
establish allegn
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* P applied 22.06.22 to amend to allege
* (1) right to participate in 8 of the 10 share allotments as P’s pre-
emption right not properly disapplied
* (2) P wrongly excluded from bonus share issue on 11.07.16

e [2024] EWHC 65 (Ch) per Fancourt J on 18.01.23:
 refused permission for (1) — insufficient evidence / prospects

* granted permission for (2) — pleading passed the merits test and
only real g was limitation (the bonus issue being >6y ago)

» followed In re Cherry Hill Skip Hire Ltd [2023] Bus LR 14 in ruling
there was no statutory limitation period applicable 5.994 petn

* delay — matter to consider at trial
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Cherry Hill Skip Hire

* Appeal from decn on prelim issue whether petn shd
be dismissed on grounds of delay and/or acquiescence

* Petn dismissed
* On appeal per Andrews LJ at [36]:

“There is no statutory period of limitation applicable to unfair
prejudice petitions....”

* Lewison and Snowden LJJ agreed
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Zedra — appeal to CA - grounds

* Rs appeal: J was wrong to rule no limitation period

* Held: contrary to “over 40 years’ received wisdom” — LA80O
does apply and there are limitation periods

e S5.994(1): “A member of a company may apply to the court
by petition for an order under this Part on the ground-

(a) that the company’s affairs are being or have been conducted in a
manner that is unfairly prejudicial to the interests of members
generally or of some part of its members (including at least himself),

(b) that an actual or proposed act or omission of the company
(including an act or omission on its behalf) is or would be so
prejudicial.”
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» S5.996: “(1) If the court is satisfied that a petition under this Part is well
founded, it may make such order as it thinks fit for giving relief in
respect of the matters complained of.

* (2) Without prejudice to the generality of subsection (1), the court’s
order may

(a) regulate the conduct of the company'’s affairs in the future;

(b) re7u_ire the company (i) to refrain from doing or continuing an act
complained of, or (ii) to do an act that the petitioner has complained it has
omitted to do;

(c) authorise civil proceedings to be brought in the name and on behalf of

(l;lhe company by such person or persons and on such terms as the court may
irect;

(d) require the company not to make any, or any specified, alterations in its

articles without the leave of the court;

2e) provide for the purchase of the shares of any members of the company
other members or by the company itself and, in the case of a purchase by
the company itself, the reduction of the company’s capital accordingly.”
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Detour: other remedies under K
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e Other remedies under s.996 include:

* Order for repayment of loan owed to petitioner by Co SR&H
Electrical Ltd v. Haden Bill Electrical Ltd [1995] BCC 958

* Interim payment on account of share purchase price (Re
Clearsprings (Management) Ltd [2003] EWHC 2516 (Ch))

. iquasi) interest on share purchase price by way of compensation
Profinance Trust SA v. Gladstone [2002] 1 WLR 1024)

* Orders for the directors or third parties to compensate the
company or account for profits plus inquiries (e.g. Bhullar v.
Bhullar [2002] 5 WLUK 292)

 AND: order for wrongdoing directors to pay compensation
to P: In re Hut Group Ltd [2021] 2 BCLC 373 per David
Richards LJ. No need to show duty to P.
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S.994 petition is an “action”: s.38(1) LA8O
s.994 petn not a claim for equitable relief [85] - so 5.36 LA80 n/a

e Claim under s.994 is “an action upon a specialty” within s.8(1) —
to which 12y period applies

Specialty: “an archaic word of somewhat imprecise meaning; it
includes contracts and other obligations in documents under
seal, and also, traditionally, obligations arising under statutes”
M.Frank Limitation of Actions (37 Edn) p.188
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/Zedra — 6y period for monetary |K
claims (b

* unless (s.8(2)) a shorter period is prescribed for the action
under any other provn of LA80

* Under s.9 “an action to recover any sum recoverable by virtue
of any enacment” — 6y

 Whether claim for relief under s.996 is such an action is:
* Q of remedy not cause of action [88];
e and Q of substance not only pleading [106]

* 5.9 applies to claims for compensation / monetary relief under
s.994; but not buyout orders — see [124]-[125]
e comparess.214, 238,423 |A86
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* Cherry Hill — not binding on CA [47]-[64] as:
 Q whether there was a limitation period for 5.994 petition was
not argued or decided

* CA had not inits decn gone beyond assumption as to the law:
looked at facts of the case on basis of common ground
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* What about events occurring more than 12y/6y ago?

* Can still be pleaded and taken into account — provided
that
* P has a cause of action that accrued in time
* The past events are relevant to that cause of action

(see [35]-[37])

NORTHERN
| POWERHOUSE

¢ TOPRANKED ¢ I I{w.‘”* u V”‘i‘
. < Chambers % WPl RIS
‘ ‘ klngschambers.com W @kings_chambers [ @kings-chambers ‘..‘Ué(olib\ft‘.’ o [l 28§

Wi, |
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 What about delay?

* Can Ct strike out / summarily dismiss a petition brought
within limitation period but where there is delay?

* Lewison LJ at [126]: possibly SJ if P has acquiesced such that it
is clear no real prospect Ct will grant relief

* Snowden LJ at [160]-[162]: Ct shd be prepared to strike out /
summarily dismiss historical allegations where no real prospect
Ct wd grant relief at trial

e Both: leave this to a case where it matters
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e What if P doesn’t find out about the matters of unfair
prejudice until later?

* S5.32 LA (concealment) potentially comes into play: see
[38]
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* What about amending petn to pursue time-barred claim?

* 5.35(3) LA80 — Ct shall not allow amendment to bring out-of-
time claim unless permitted under s.33 LA8O (PI claims) or rules
of Court

 Companies (Unfair Prejudice Applications) Proceedings Rules
2009 are “rules of Court” within s.35 [150]

* 1.2(2) — CPR apply with modifications

* CPR 17.4 — cannot amend after expiry of limitation period
unless new claim arises out of same facts or substantially same
facts as are already in issue on a claim

e 5.994 petition is “statement of case” [151]

¢ TOPRANKED § i Vil P
. < Chambers % I-‘;I‘q"pslp‘ 200 NORTHERN
kingschambers.com W @kings_chambers M @kings-chambers % tkiar = EEedl Bas 38 POWERHOUSE
i g g ®9 2019\ TOP TIER SET 2017 :
Kings Chambers 2019 WINN




Practical Tips K
KINGS

CHAMBERS

* Scrutinise any allegations or events occurring more than 12/6 years
ago
* As above —can still be relied upon if cumulative but be express about when
P first had grounds to bring Petition

e Consider s32 LA 1980 in particular s32(1)(b)

e If P did not know due to deliberate concealment of facts then limitation
suspended

» Recall Potter v Canada Square Operations Ltd [2023] 3 WLR 963 as to what
is required for s32(1)(b)
1. Relevant fact

2. Concealment of that fact by R from P (by positive act of concealment or
withholding of information)

3. Intention by R to conceal that fact
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* Where ‘monetary wrongs’ are committed that would
otherwise fall-foul of s9 LA 1980 it seems permissible to

seek relief through adjustment of price in purchase order
to reflect the ‘monetary wrong’

* E.g. repayment of a DLA or other specific sum

* Food for thought - what is the remaining role for
delay/laches? Per Snowden LJ in Zedra at [160]:

» “It is generally thought to be impossible for a court to strike out or summarily dismiss a claim on the
basis of inordinate delay if it is brought within an applicable statutory limitation period...”
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Re Candey [2024] EWHC 1398 (Ch)

* Key dates: resignation as a director 15.10.15, Petition
presented 28.10.22

* P sought:
 Purchase order

* And “in any event” payment of sums found due and owing
“and/or” adjustment to purchase price to remedy failure to pay
such sums

* Rs applied to S/O on basis of LA 1980
* NB: helpful summary of Zedra at [32]
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* Rs unsuccessful

* Close engagement with the pleaded case

e Claim arising out of repayment of loan account concerned
events within 12 years and remedy sought was purchase order
[46]

e Case on loan account not brought as claim for payment of debt
arising under contract — it was conduct relied upon as
amounting to UP. The sum standing to the credit of the account
is @ measure of what he contributed [47]

* P free to advance and formulate his case as most favourable to
his position on limitation [49] (and see Zedra at [123])
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* Argument of limitation “by analogy” rejected (no need for analogy as LA
1980 expressly now applies)

« S/0 on limitation grounds of claim for unpaid commission also rejected — not

possible to conclude that underlying limitation period expired (for various
reasons - see [73])

* What about strike-out for delay?

e On the basis of purely historic allegations “A high hurdle” and rejected on the facts
[76]

» Residual discretion where “deliberate and tactical decision” to delay to benefit from
rise in value of shareholding
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Queensgate Place Ltd v Solid Star Ltd [2024] EWHC 1816 (Ch)

e Decision on quantum where Zedra handed down after liability decision.

e Substantial repayments of shareholders’ loan made > 12 years post-
presentation of petition

* But, limitation not pleaded or pursued at liability stage so not available as
strict defence [23]

* Nevertheless, considered when formulating remedy (but not in fact
determinative to outcome)

* A decision likely to be confined to its facts
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Thank You

Ben Harding
Nick Taylor
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