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With the kind permission of former District Judge Stephen Gold – from
his series “Civil Way” in the New Law Journal
New practice in 138 words

Fact only: concise as
possible without omitting anything of significance: no commentary on
other evidence: state in own words how well matters addressed are
recalled and whether and when they have been refreshed by reference
to documents which are to be identified: as few drafts as practicable:
party's legal representative to explain purpose and proper content and
proper practice in relation to statement before draft and, wherever
practicable, before any evidence obtained; interview for evidence
should avoid leading questions where practicable and not to be used
on important contentious matters: statement to contain in addition to
existing statement of truth signed witness confirmation itself
comprising 142 words ('I have not been encouraged by anyone to
include in this statement anything that is not my own account….'):
statement to be endorsed with legal representative's signed statement
of compliance: terrible sanctions.

Kings Chambers: Richard Lander “Crap Witness Statements: 50 Ways to Mess It Up…”
https://www.youtube.com/watch?v=sc8FZWukYJA

Evidence must contain only
PD 3.1 (1) “… evidence as to matters of fact that need to be proved at
trial …”
and
PD 3.1 (2) “the evidence as to such matters that the witness would be
asked by the relevant party to give, and the witness would be allowed to
give, in evidence in chief if they were called to give oral evidence at
trial…”

Witness Statement Working Group
Report
“The common experience of witnesses
“not coming up to proof” in oral
examination-in-chief is/was a reflection
of the fact that evidence elicited orally in
courtroom surroundings is often more
reliable than that which a witness is
prepared to sign up to in a pre-trial
witness statement”
https://www.judiciary.uk/wpcontent/uploads/2019/12/Witness-statement-working-groupFinal-Report-1-1.pdf

Evidence must contain only
PD 3.1 (1) “… evidence as to matters of fact that need to be proved at
trial …”
and
PD 3.1 (2) “the evidence as to such matters that the witness would be
asked by the relevant party to give, and the witness would be allowed to
give, in evidence in chief if they were called to give oral evidence at
trial…”

Evidence about primary facts
+
Secondary facts which affect weight such as
• Opportunities for observation
• Reasons for recollection or belief
• Other circumstances re witness’s competency to speak of matters
being referred to
(see Phipson on Evidence at 12-46)

Documents – PD57AC at para 3.2
“A trial witness statement must set out only matters of fact of
which the witness has personal knowledge and must identify by list
what documents, if any the witness has referred to or been
referred to for the purpose of providing the evidence set out in
the trial witness statement”
- What documents should the witness be referred to?
- What documents should the witness refer to?

Statement of Best Practice at para 2.1
the content of any trial witness statement should be limited
to the evidence the witness would give in evidence in chief
and “… if the principles set out in paragraphs 2.2 to 2.6 were
followed”.
Para 2.6 refers to the fact that during evidence in chief the
witness’s memory can be refreshed by looking at a document,
but only if
“the witness created or saw the document while the facts
evidenced by or referred to in the document were still fresh in
their mind, so that they would have known if they were
accurate or inaccurate”

“Particular Caution”
Statement of Best Practice
- At para 3.4
“Particular Caution should be exercised before or when showing a
witness a document they did not create or see while the facts
evidenced or referred to in the document were fresh in their mind”
- At para 3.11
o Avoiding leading questions
o Recording interview “as fully and accurately as possible by
contemporaneous note or other durable record”

-

Jacobs J found it surprising that witnesses of D did not
consider “substantial body of contemporaneous documents”
to identify the relevant fact.

-

The position envisaged to be the same under PD57A which
“contemplate[s]
that
witnesses
will
be
shown
contemporaneous documents, particularly those which they
have previously seen when the events were fresher in their
minds.”

“All of the documents I have referred to or have been referred to are listed in
the table in the Appendix at the bottom of this statement. My solicitor has
filled in the references and the “privilege” column”
Document

Date
(if applicable)

Plan from the Conveyance made between
Arthur Baker and Clare Davies
Photographs of the track from Greenacres
Farm
Documents from C1’s solicitors’ file

Privileged? Disclosur
e

15.06.1998

No

Reference
C1 23

15.09.2021

No

D2 45

Various

Yes

N/A

To prevent
“… the provision of absurdly lengthy witness
statements merely reciting the content of the
documentary evidence and commenting on it”
(per Sir Michael Burton GBE in MAD Atelier
International BV v Manes [2021] EWHC 1899 at
11).

“… take the court through the documents in
the case or set out a narrative derived from
the documents, those being matters for
argument”
Statement of Best Practice para 3.6(3)

Statement of Best Practice at 3.7 applies

Statement of Best Practice at 3.4 (1) to (3)

“On important disputed matters of fact…”

“the witness’s evidence is required to

where

(1) Prove or disprove the content, date
authenticity of a document
(2) Explain that the witness understood a
document, or particular words or
phrases in a certain way when sending,
receiving or otherwise encountering a
document in the past
(3) Confirm that the witness saw or did not
see the document at the relevant time”

“… a trial witness statement should
(2) state whether, and if so how and when,
the witness’s recollection in relation to
those matters has been refreshed by
reference to the documents, identifying
those documents”

Contents of
Documents
How to put them in
evidence?

Are documents in evidence at all?
• The “authenticity” of a disclosed document is deemed to be
admitted unless notice is served requiring the document to be
“proved at trial”: see CPR rule 32.19
• CPR PD 32 para 27.2 – documents in agreed trial bundles are
admissible as evidence of their contents. But that does not mean
that they are in evidence: see the Commercial Court Guide at J8.6 or
even that a hearsay notice might not be necessary: First Subsea Ltd v
Balltec Ltd [2013] EWHC 1033 (Pat).
• See Commercial Court Guide J8.6 and Chancery Guide 21.69 for
adducing documents at trial

Suggested Evidence Direction – PreTrial Direction
"Save in respect of evidence which is (or ought to be) included in a
trial witness statement under CPR Practice Direction 57A, documents
contained in the agreed trial bundle shall be admissible and stand as
evidence of their contents unless a party gives notice to the contrary,
stating their reasons, by X date. For the avoidance of doubt, the
weight to be given to such documents shall be determined by the
trial judge".

2
3

1

Reference to
Scale Plans
in Witness
Statements

Hunte v Bottomley & Sons Ltd [2007]
EWCA Civ 1168 at [30]
“… it is absolutely essential in any
case of this kind, where the court is
going to have to grapple with plans,
maps, diagrams or photographs,
that there is at least one plan,
photograph or map which leaves
the court in no real doubt about the
location of all the relevant
features.”

Agreed Plans
and
Photographs
can be referred
to “in chief”

Statement of Best Practice at 3.7 applies

Statement of Best Practice at 3.4 (1) to (3)

“On important disputed matters of fact…”

“the witness’s evidence is required to

where

(1) Prove or disprove the content, date
authenticity of a document
“… a trial witness statement should
(2) Explain that the witness understood a
(2) state whether, and if so how and when,
document, or particular words or
the witness’s recollection in relation to
phrases in a certain way when sending,
those matters has been refreshed by
receiving or otherwise encountering a
reference to the documents, identifying
document in the past
those documents”
(3) Confirm that the witness saw or did not
see the document at the relevant time”

Geraint Wheatley

Mad Atelier v Manes [2021] EWHC 1899
Hypothetical evidence is not necessarily ruled out
SoBP 2.3(1): a witness’ thoughts, being “matters
internal to their mind” are matters of direct fact
SoBP 2.4: “what [the witness] would or would not have
done or thought if the facts, or their understanding of
them, had been different”.

EasyGroup Ltd v Easylife Ltd [2021] EWHC 1705
Alleged leading questions in witness questionnaires
Application to strike them out was refused. Although
there was a risk of the evidence being tainted, that risk
was to the detriment of the party putting those
statements forward.
Transparency and the ability of the trial judge to assess
the evidence knowing how it was procured is crucial.

• 5.2(1) No reliance on / strike
out of all or part of the WS
• 5.2(2) Re-draft the WS
• 5.2(2) Adverse costs order

• 5.2(4) Requirement for the
witness to give oral evidence
in chief
• 5.2 Plus any ‘standard’ case
management powers

Unnecessarily lengthy, argumentative and “overly-lawyered” WS
Problem with that = impediment to effective evaluation of the witness
evidence by the Judge
Not driven by same factors driving reform of CPR 3.9, ‘Jackson’ or the
Disclosure Pilot
Use this as an aid to construction and a guide to sanctions, eg
• Don’t assume a long list of ‘refreshing’ documents is necessarily
frowned upon
• To what extent does the breach ‘taint’ the evidence / affect the trial?

County Court: PD57AC does not apply – even to BPC work
BUT
• Nothing to stop compliance being ordered
• Compliance included in template directions in CLCC
• Approach of individual judges / court centres
• Reminding CC judges of the pre-existing rules
Nothing to stop parties seeking a direction requiring compliance – tactical
use

Consider how best to present your documents – you can no longer count
on weaving them into a single WS
• Trial bundles should not just lump all the disclosure in – but there will
be a greater temptation to do so if the relevant documents are not
now exhibited to the WSs
• Even more desirable to avoid endless repetitive non-chronological
chains of emails. Budget for paring them down to avoid repetition
• Bespoke ongoing chronological narrative document, referring to the
relevant documents, including the key passages
• Telling the story – an ‘advocacy document’

• Help write the judgment!
• Build it up over time – add to it as the disclosure comes in and
thereafter the WSs
• Consider preparing 2 versions – a more sanitised version for the Court,
and a working document for you and Counsel
• Trial bundles may need to be prepared earlier if Counsel is to assist in
drafting it
• Avoid directions for agreed narrative documents in most cases – will
be a nightmare to agree

beans are a species of pulse
that Germany having no convenient coaling stations, it was difficult for her ships
to be coaled except by subterfuge
the life of a criminal is not a happy one
boys are naturally reckless and mischievous
that the boundaries marked on ordnance survey maps pass through the centre
of the hedges which divide properties.

Judicial notice is the acceptance by the courts of facts or a state of affairs which
are so notorious, or so clearly established, that evidence of their existence is
deemed unnecessary.
The party seeking judicial notice of a fact has the burden of convincing the
judge:
(a) that the matter is so notorious as not to be the subject of dispute
among reasonable men,
or (b) the matter is capable of immediate accurate demonstration by
resort to readily accessible sources of indisputable accuracy.
Scott v. Attorney General (Bahamas) [2017] UKPC 15

Twitter is an online news and social networking service, which is widely used
and very well known. It allows people using the Twitter website or a mobile
device app to post and interact with messages of not more than 140 characters,
called “tweets”. This much is common knowledge.
But Twitter is still a relatively new medium, and not everyone knows all the
details of how it works. Where something is not a matter of common
knowledge a judge is not entitled to bring his or her own knowledge to bear.
The facts normally have to be proved.
Monroe v Hopkins [2017] EWHC 433

But compare:
Lord Diplock: “even in the absence of evidence your Lordships could I think take judicial notice

of the fact, that the Standard Form of English Marine Policy together with the appropriate
Institute Clauses attached, was widely used on insurance markets in many countries of the world,
other than those countries of the Commonwealth that have enacted or inherited statutes of their
own in the same terms as the Marine Insurance Act 1906”
Amin Rashid Shipping v Kuwait Insurance [1984] AC 50

Earl of Plymouth v Rees [2020] EWCA Civ 816
L&T case about LL’s rights of entry.
Whether entry to install bat detectors was permitted depended on
the position, nature and effect of the detectors
“The question, then, is whether the judge was entitled to form the view that there
was sufficient material upon which he could base his observations. [T]he nuances
of the evidence were not explored as well as they could have been. But there was
material before the judge that showed that the bat detectors were a proprietary
product called Anabat, and even a cursory search of the internet will find the
proprietor's website with a product description and picture. A judge may take
judicial notice of matters which are capable of immediate accurate
demonstration by resort to readily accessible sources of indisputable accuracy”
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https://www.kingschambers.com/areas-of-expertise/business-and-property/real-estate-litigation

Signiﬁcant Reported Cases (Court of Appeal only shown: in all the following cases
appeared unled)

Ahmad v Secret Garden (Cheshire) Limited [2013] EGLR 32 (scope of court’s discretion to rectify lease)
Bradford v James [2008] EWCA Civ 837 (extrinsic evidence in construction of conveyance)
Latimer v Carney [2007] 1 P & CR 213 (correct approach to assessment of damages in dilapidations claims)
Tenant v Adamczyk [2006] 1 P & CR 485 (adverse possession)

