Proprietary estoppel
“There is no definition of proprietary estoppel
that is both comprehensive and uncontroversial
(and many attempts at one have been neither)”
Gardner, An Introduction to Land LawIt is a breach of a restrictive covenant

• It interferes with a right of way
• It can’t be accessed lawfully
• It interferes with a right of light
…or is built on land the neighbor doesn’t own

Quick reference guide
Two House of Lords decisions:
§ Yeoman’s Row Management Limited
v Cobbe [2008] 1 WLR 1752 (commercial)
§ Thorner v Major [2009] 1 WLR 776
(non-commercial)
Most useful summary of the principles:
§ Davies v Davies [2016] P&CR 241
(CA, judgment of Lewison LJ)
• It interferes with a right of light land the neighbor doesn’t
own

Four main points
(1)

An assurance of sufficient clarity

restrictive covenant
• It interferes with a right of way
• It can’t be accessed lawfully
• It interferes with a right of light
…or is built on land the neighbor doesn’t
own
“One day son this will all be yours…”

Four main points
(2)
Reliance on that assurance
restrictive covenant
• It interferes with a right of way
• It can’t be accessed lawfully
• It interferes with a right of light
…or is built on land the neighbor doesn’t
own
“I am going to forsake a lucrative career as a
property litigator and become a farmer…”

Four main points
(3)
Detriment as a result of that reliance
restrictive covenant
• It interferes with a right of way
• It can’t be accessed lawfully
• It interferes with a right of light
…or is built on land the neighbor doesn’t
own
“Worked 23 hours a day, 8 days a week for 40
years… longer at harvest… for no pay”

Four main points
(4)

Court decides how to satisfy the
equity, exercising a broad – but not
unfettered – judicial discretion

restrictive covenant
• It interferes with a right of way
• It can’t be accessed lawfully
• It interferes with a right of light
…or is built on land the neighbor doesn’t
own

Four main points
(1)

An assurance of sufficient clarity

(2)

Reliance on that assurance

(3)

Detriment as a result of that reliance

(4)

Court decides how to satisfy the
equity, exercising a broad – but not
unfettered – judicial discretion own

What creates most caselaw?
Some discrete issues
Otherwise:
§ What happens where the Claimant falls
short in one or more of the first three
categories?
§ Or how do you deal with that shortfall in
the fourth?

The courts’ approach
Examples
§ The woeful representation in Thorner,
made good by the reliance/detriment
§ Where the parties fall out long before the
owner dies
§ Where the Claimant has received
substantial benefits anyway
§ Few cases lay down principles, dangerous
to compare the facts

Three recent cases
(1) Wills v Sowray [2020] EWHC 939 (Ch)
(HHJ Mark Raeside QC, 17 March 2020)
(2) Habberfield v Habberfield [2019] EWCA
Civ 890
(CA, 23 May 2019)
(3) Guest v Guest [2020] EWCA Civ 387
(CA, 15 March 2020)

Wills v Sowray
§ Agreement between Tony and James; if
James gave Tony his Jeep then he would
leave land to him
§ Argument – James seeking to enforce an
agreement which is unenforceable because
of s2 of the Law Reform (Miscellaneous
Provisions) Act 1989
§ Lord Scott had suggested that this could
preclude proprietary estoppel in Cobbe

Wills v Sowray
§ Held that the existence of the
unenforceable agreement did not preclude
proprietary estoppel in this context
§ Limited exposition of the legal principles
§ For more detailed exposition see Farrer v
Miller [2018] EWCA Civ 172 (per Kitchin LJ)
§ Best argument: section 2 prevents the
agreement from being a valid contract but
do not prevent it being an ingredient in
another cause of action

Habberfield v Habberfield
§ Frank and Jane farming partners from 1975
§ Lucy joined the farm c1983
§ Assurances that if she worked on the farm
then the business would pass to her when
Frank could not run it anymore, subject to
qualifications
§ Worked many years low pay
§ Offer in 2008 to set up LLP with Lucy’s partner
Stuart an employee, under which she would
ultimately be owner of most of it
§ Refusal – unhappy about Stuart’s role and
family interference

Habberfield v Habberfield
§ Falling out in 2013; Lucy left
§ Frank died
§ First instance – Lucy awarded cash sum of
£1.17m
§ Equal to value of farm without farmhouse
§ Reasons (1) tax implications of splitting
farmland from farmhouse and (2) wanted
to give Jane opportunity to raise the
monies to stay at the farm
§ Appeal on a number of bases

Habberfield v Habberfield
Two points of note
(1) Did the refusal of sensible offer in
2008 mean that it was not
inequitable for Frank and Jane to
resile from assurances?
(2) Should the award be upheld in
circumstances where the costs of
unsuccessful defence of the litigation
meant that Jane would have to sell
anyway

Habberfield v Habberfield
Answer to the first – offer did not have that
effect
§ Underpinning the whole doctrine of
proprietary estoppel is the idea that
promises should be kept
§ For Lucy to waive her rights by refusal of
the offer she must have known she had
them
§ Offer fell short of expectation, and not on a
take it or leave it basis
§ Need to look back at the whole course of
events, not just one incident

Habberfield v Habberfield
Answer to the second – yes it should
§ “It is not legitimate for a liability for costs
arising from the unsuccessful defence of a
claim in proprietary estoppel to be used as
a means of denying or postponing what
would otherwise be the claimant's award”
§ Expectation predicated on a harmonious
family relationship
§ Jane could not deny the claim, then seek to
rely upon costs as a reason for denying
appropriate relief

Guest v Guest
§ Yet another farming case
§ Another award of a lump sum (note a
growing trend to award lump sums and
effect clean breaks)
§ Appeal in relation to fourth category
§ Tension between awards which are based:
§ On the value of the promise; or
§ On the value of the detriment

§ Traditional approach is to duck the point

Guest v Guest
§ Award based primarily on what was
promised rather than detriment
§ Need to focus on the assurance made
§ Look at what C had lost as a result of the
unconscionable failure to honour the
promise
§ Otherwise would be akin to an unjust
enrichment claim
§ Loss of opportunity will generally be
unquantifiable; fair to take what was
promised as a rough proxy for what lost

Guest v Guest
§ But note that this was on the basis of
reciprocal performance by C; many fall
short of this and award scaled down
§ Lewison LJ in Habberfield:
“Looking back from the moment when assurances
are repudiated, the nearer the overall outcome
comes to the expected reciprocal performance of
requested acts in return for the assurance, the
stronger will be the case for an award based on or
approximating to the expectation interest created
by the assurance. That does no more than to
recognise party autonomy to decide for
themselves what a proportionate award would
be.”

