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Notable Cases after
Jones v Kernott
• What constitutes a "domestic consumer context"?
• In property disputes between unmarried couples, the courts have
increasingly had to consider whether cases fall within the scope of a
"domestic consumer context" (Stack v Dowden).
• See Rowland v Blades [2021] EWHC 426 (Ch).

Rowland v Blades [2021]
EWHC 426 (Ch)
The parties were unmarried and
in a relationship. Each had their
own separate home. They spent
time together at each other's
properties but never pooled
their respective resources and
never had a joint bank account.
They purchased a property to
live in as a holiday home and
weekend retreat. The claimant
provided the whole of the
purchase price. There was no
mortgage. The defendant made
no financial contribution to the
acquisition of the property.

Rowland v
Blades
(continued)

Equity follows the law

This was not a typical “domestic” case, as the
parties were not a cohabiting couple buying a
quasi-matrimonial home.
Despite this, the court approached the case as
a domestic case, with the starting point being
application of Stack v Dowden and that equity
follows the law. The parties’ Counsel appeared
to accept that this was not a transaction which
should have been considered on the basis of
application of a resulting trust and the point
was not argued. On the facts, the High Court
held that the parties had a common intention
to share the property beneficially and there
had been no express agreement or
understanding to displace the presumption of a
beneficial joint tenancy.

Oberman v
Collins [2020]
EWHC 3533 (Ch)

Fluctuating portfolio of
properties

Tom Leech Q.C., sitting as a Judge of the Chancery
Division, held that a property portfolio, purchased by
a couple during their 20-year cohabiting and longterm relationship, could be the subject of a common
intention constructive trust. He held that by an
express agreement, it was the parties' common
intention that the portfolio was to be held for them
jointly and equally.
The judge held that the common intention
constructive trust doctrine can apply to a fluctuating
portfolio of properties, provided the requirements of
a valid private trust are satisfied (see paragraph 133
of his Judgment).
The judge accepted that there was no rule that
common intention constructive trusts only arise in a
domestic consumer context: it is more difficult to
establish such trusts in a commercial context, but
there are hybrid quasi domestic cases in which they
may arise (see paragraph 130 of his Judgment).

Montalto v Popat
and others [2016]
EWHC 810 (Ch)

Home owned by a company as
bare trustees for cohabitees

• The court had to determine the
parties'
respective
beneficial
interests in a property, which was
acquired as a family home, but
rented out for three years. The
property was held by a company (De
La Croix Limited) as bare trustee. The
parties had equal shares in De La
Croix Limited.

Montalto v
Popat
(continued)

The defendant and the claimant contributed 60% and
40% respectively to its purchase price. The defendant
argued that the resulting trust analysis, used in
commercial cases, applied, and that he held a 60%
interest in the property.
The High Court held that the resulting trust analysis
of beneficial interests in property is not applicable to
joint homes (Jones v Kernott [2011] UKSC 53).
Although the parties rented the property out, their
relationship and investment history meant the
presumption of equity following the law was the
applicable analysis to determine their respective
beneficial interests.
As the property was owned by De La Croix Limited, in
which each party had equal shares, this equated to it
being owned in joint names. However, because the
shares in De La Croix Limited were held separately
and not jointly, the appropriate starting inference was
that the beneficial interests in the property were held
as tenants in common in equal shares, not as joint
tenants.

Capehorn v
Harris [2015]
EWCA Civ 955

The claiming party who seeks to lay claim to a
beneficial interest in property must show at the first
stage that there was an agreement that he or she
should have a beneficial interest in the property, even
if there was no agreement about the precise extent
of that interest and that he or she acted to their
detriment in reliance on this common intention.
If such an agreement can be shown to have been
made, then absent agreement about the extent of
the interest, the court may then either:
• Infer the parties' shared intentions in relation to
the property in the light of their whole course of
conduct in relation to it.
• Impute an intention that the claimant is to have a
fair beneficial share in the property and assess the
quantum of the fair share in the light of all the
circumstances.
(applying Oxley v Hiscock [2004] EWCA Civ 546, Stack
v Dowden and Jones v Kernott.)

Capehorn v
Harris
(continued)

At the first stage, an actual agreement has to be
found to have been made, which may be expressed
or inferred from conduct.
At the second stage, the court is entitled to impute an
intention that each person is entitled to the share
which the court considers fair, having regard to the
whole course of dealing between the parties in
relation to the property. A court is not entitled to
impute an intention to the parties at the first stage.
In relation to the first stage of the test, a claimant in a
sole ownership case will have a higher hurdle to cross
than a claimant in a joint ownership case, especially if
they have made no financial contributions to the
property.
Affirms that equity follows the law.

Pillmoor v Miah
[2019] EWHC
3696 (Ch)

INSOLVENCY CASE

• The appellant trustee in bankruptcy
appealed against a judge's finding in
possession proceedings against the first
respondent husband that the second
respondent wife had a 50% beneficial
interest in the matrimonial home.
• The property had been purchased in the
husband's sole name and was used as the
family home. The couple ran a family shop,
but the wife did not play a major role in the
financial affairs of either the business or the
home. At the time of the purchase, there
was no express discussion between the
couple about the house being in joint names
or as to whether they shared ownership. The
judge found that the wife had a 50%
beneficial interest in the property under a
common intention constructive trust.

Pillmoor v Miah
(continued)

INSOLVENCY CASE

The appellant submitted that the judge had
misdirected himself as to the correct test for
establishing the existence of a common intention
constructive trust and as a result had erred in
finding that the necessary intention to give rise to
such a trust existed.

Pillmoor v Miah
(continued)

•

Appeal allowed.

•

If the wife was to have a beneficial interest in the matrimonial
home, it would be under a common intention constructive
trust and, in the absence of an express agreement, it was for
her to show that such a common intention could be inferred
from the parties' conduct (Stack v Dowden [2007] UKHL 17,
[2007] 2 A.C. 432).

•

In sole ownership cases the starting point was Lloyds Bank Plc
v Rosset [1991] 1 A.C. 107, [1990] 3 WLUK 428 which provided
that only financial contributions gave rise to the inference
necessary for the creation of a constructive trust, Lloyds
Bank applied. That approach had since been modified and
subsequent sole name cases had shown that exceptional
circumstances were needed before an inference that there
was an agreement to share the beneficial interest could be
drawn, Morris v Morris [2008] EWCA Civ 257 and James v
Thomas [2007] EWCA Civ 1212 followed).

•

For example, taking part in the spouse's business or acquiring
a property to house the family did not ordinarily give rise to
such an inference (see paragraphs 15-29 of the Judgment).

•

Affirmed Lloyds Bank v Rosset.

INSOLVENCY CASE

Pillmoor v Miah
(continued)

INSOLVENCY CASE

The judge, having failed to direct himself to the
relevant cases, appeared not to have
recognised that it was only in an exceptional
case that conduct would be sufficient to give
rise to a finding of mutual intention. The factors
the judge had relied on were not ones from
which the court could draw the requisite
inference.
In addition, the Appeal Court observed that,
where the evidence as to financial contribution
was unclear, the court should not adopt an
approach of doing the best it could on the
available evidence, however inadequate;
instead it should inform the person discharging
the burden of proof that they had not proved
their case.

PART 8 OR PART
7?

CPR PROVISIONS

• Rule 8.1(2) of the CPR provides that Part 8
proceedings are reserved for cases which
require the Court to come to a decision on
questions which are unlikely to involve a
substantial dispute of fact.
• When a TLATA application is brought under Part
8 on the basis that a factual dispute is unlikely,
if the defendant believes that it is inappropriate
because there will be a substantial dispute as to
the facts, he must state his reason when filing
his acknowledgment of service (see CPR Rule
8.8(1)).
• In reality cohabitation cases are likely by their
very nature to involve significant disputes as to
the facts of the case. If such differences are
identified in pre-action negotiations, the proper
course is to commence proceedings using Part 7
of the CPR and NOT Part 8.

ORDERS FOR
SALE GENERALLY

•

Sections 14 AND 15 TLATA
1996

Application made under s.14 TLATA.
Court must have regard to the factors listed in s.15:
• (a) the intentions of the person or persons (if any)
who created the trust,
• (b) the purposes for which the property subject to
the trust is held,
• (c) the welfare of any minor who occupies or might
reasonably be expected to occupy any land subject
to the trust as his home, and
• (d) the interests of any secured creditor of any
beneficiary.
• Rights of creditor remain a powerful consideration
(Mortgage Corp v Shaire [2001] Ch 743)
• Interests of families will not necessarily outweigh
those of creditors (Bank of Ireland v Bell [2001] All
ER (Comm) 920).

ORDERS FOR
SALE
(CONTINUED)

QUESTION?
Can the court order one beneficiary to sell or
transfer his interest to another beneficiary or
direct trustees to sell the property to a particular
beneficiary without the consent of the others?
See Bagum v Hafiz and Hai [2015] EWCA Civ 801.

Bagum v Hafiz
and Hai

The property, a four-bedroomed house in London, was owned as
tenants in common in three equal shares by the claimant, Mrs. Bagum,
and her two sons, the defendants Mr. Hafiz and Mr. Hai. A dispute arose
between the parties. Mrs. Bagum sought an order for the purchase by
Mr. Hafiz of Mr. Hai's one-third beneficial interest in the property.
At first instance, the Judge concluded that she had no jurisdiction under
TLATA to make such an order but that she both could and should make
an order directing the trustees to sell the property, upon terms that Mr.
Hafiz should have first opportunity to buy it for a price determined
upon valuation evidence by the court. Should Mr. Hafiz not exercise
that option within six weeks of the court's determination, the property
should be sold on the open market with liberty for all the beneficial
owners to bid.
Mr. Hai appealed. On appeal, the Court of Appeal held that the order
made by the Judge at first instance fell squarely within her jurisdiction
under section 14(2)(a) of TLATA.
Briggs LJ stated that the direct disposal of a beneficiary's interest,
whether upon sale to another beneficiary or otherwise, is not a
function of the trustees of land. The Court did not have the power to
direct one beneficiary to sell to another.

INSOLVENCY
ASPECT
Section 335A of the Insolvency Act 1986

• Where a person is made bankrupt, and the assets vesting in the Trustee in Bankruptcy
(“Trustee”) include a property interest, the Trustee is likely to seek to sell the property
interest in order to distribute the net proceeds of sale (after transaction costs and any
relevant secured creditors have been satisfied) received by the Trustee from the sale, to
the bankrupt’s unsecured creditors.
• A Trustee with a property interest vested in the bankrupt estate may issue within the
bankruptcy proceedings an application to the Court for orders against the bankrupt (and
any other defendants), that:
• (a) the property be sold;
• (b) vacant possession of the property be delivered up to the Trustee for the purpose of
facilitating that sale; and
• (c) the proceeds of sale be paid to the Trustee.

INSOLVENCY
ASPECT
(continued)

• A typical scenario will be where the
bankrupt was sole legal title holder, with
the bankrupt holding some of the
beneficial interest, and the remaining
beneficial interest being held by his/her
partner (e.g. spouse/cohabitee).
• In such a scenario, the Trustee will apply
under s.14 Trusts of Land and
Appointment of Trustees Act 1996
(“TLATA”) for an order for possession
and sale.
• The Trustee will be a ‘person who is a
trustee of land or has an interest in a
property subject to a trust of
land’ within s.14(1) of TLATA. By s.15(4),
s.335A of the Insolvency Act 1986 will
govern the Insolvency Court’s approach
to the Trustee’s application.

INSOLVENCY
ASPECT
(continued)

Section 335A IA 1986 requires the
Insolvency Court to undertake a
balancing exercise between various
competing interests, considering ‘all
the circumstances of the case other
than the needs of the bankrupt’ (see
s.335A(2)(c)). The balancing exercise is
constrained by an assumption in
favour of the creditor’s interests,
‘unless the circumstances of the case
are exceptional.’ (see s.335A(3)).
The Insolvency Court must make such
order as it thinks ‘just and reasonable’,
having regard to those circumstances.

INSOLVENCY
ASPECT
(continued)

Where the Trustee holds off from issuing
until 1 year has passed since the date of
his
appointment,
the
mandatory
assumption will, subject to one important
exception, apply to the application, and
the task of balancing the various interests
(all the circumstances apart from the
needs of the bankrupt) is removed from
the Insolvency Court.
Instead, the Insolvency Act 1986 instructs
the Insolvency Court to assume that the
interests of the creditors outweigh all
other considerations.
The creditors’ interest in that regard will
prevail i.e. the Insolvency Court will
make orders for possession and sale,
though the other interests are not ignored.

INSOLVENCY
ASPECT
(continued)

The assumption will not apply where the facts of the case are
‘exceptional’.
The classic formulation of what is exceptional and what is not
exceptional can be found in Re Citro [1991] Ch 142 (“Re
Citro”), a case still relevant although it was decided under a
previous statutory regime:
‘What then are exceptional circumstances? As the cases
show, it is not uncommon for a wife with young children to be
faced with eviction in circumstances where the realisation of
her beneficial interest will not produce enough to buy a
comparable home in the same neighbourhood, or indeed
elsewhere. And, if she has to move elsewhere, there may be
problems over schooling and so forth. Such circumstances,
while engendering a natural sympathy in all who hear of
them, cannot be described as exceptional. They are the
melancholy consequences of debt and improvidence with
which every civilised society has been familiar.’
While the typical consequences of a bankrupt’s family having
to vacate their home may be distressing, these are merely
the ordinary consequences of debt and improvidence. They
are not exceptional consequences per se.

INSOLVENCY
ASPECT
(continued)

• Determining
whether
the
likely
consequences to the occupants of
vacating a property will be ordinary, or
exceptional, requires the Court to reach
a value judgment.
• See Claughton v Charalambous [1998]
BPIR 558, where Jonathan Parker J said
at 562H:
‘What is required of the court in applying
s335A(3) is, in effect, a value judgment.
The court must look at all the
circumstances and conclude whether or
not they are exceptional.’
• See also Dean v Stout [2005] BPIR 1113,
paragraphs 6 to 11 (these paragraphs
should be read by any practitioner).

SO, WHERE ARE
WE AFTER
COVID?

• Practical realities.
• Increase in litigation re: trusts of land.
• Relationship Breakdown.
• Financial Hardship.
• Bankruptcy?
• Formalisation of beneficial ownership?
• Protection of co-owners?

QUESTIONS?
Thanks for listening!

