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1:
Article 2 Basics

Article 2
1. Everyone’s right to life shall be protected by law. No one shall be
deprived of his life intentionally save in the execution of a sentence of
a court following his conviction of a crime for which this penalty is
provided by law.
2. Deprivation of life shall not be regarded as inflicted in
contravention of this article when it results from the use of force
which is no more than absolutely necessary:
(a) in defence of any person from unlawful violence;
(b) in order to effect a lawful arrest or to prevent the escape of a
person lawfully detained;
(c) in action lawfully taken for the purpose of quelling a riot or
insurrection.”

Jurisdiction
• Smith [2013] UKSC 41 (Snatch Land
Rover), Following Al Skeini v United
Kingdom:
• jurisdiction was primarily territorial,
• extra-territorial jurisdiction can exist
whenever a state through its agents
exercises authority and control over an
individual.

Limbs
• No intentional deprivation of life (Negative)
• Take appropriate steps to safeguard lives
(Positive)
• Carry out an effective investigation into
alleged breaches of its substantive limb
(Procedural)

Positive Obligation
• (a) the duty to provide a regulatory
framework (systemic); and
• (b) the obligation to take preventive
operational measures where the authorities
know or ought to have known at the time of
the existence of a real and immediate risk
to the life of an identified individual
(Operational)

Systemic Duty
• effective criminal law provisions to deter the
commission of offences against the person backed
up by law-enforcement machinery … (Osman v UK
[115])
• “to take appropriate legislative and administrative
steps to protect life, for example by the provision of
a police force and criminal justice system“
(Humberstone [21])
• Can include taking reasonable measures to ensure
the safety of individuals in public places (Ciechońska
v. Poland, [67]).

Operational Duty
• Rabone [38]
• a ‘real risk’ is “a substantial or significant risk and not a
remote or fanciful one.”
• Immediate is “… a risk which is present at the time of the
alleged breach of duty and not a risk that will arise at some
time in the future.”

• ‘a very high threshold’ (Van-Colle –v- Chief
Constable of Hertfordshire Police [2009] 1 AC
225 para. 115)
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2: Art.2
Obligations In
Context

Homicides –
Operational
• Duty arises in various contexts if there is a
knowledge (or imputed knowledge) of a real
and immediate threat to the life of an
individual
• take “due account of the particular context
of domestic violence [and the] “recurrence
of successive episodes of violence within the
family unit”. (Talpis v. Italy (2017) [122]).

Homicides Systemic
• Prisoner on leave (Mastromatteo v. Italy [GC]
2002, [69]) - no breach: release on leave was
reasonable;
• Murder by an off-duty police officer (Gorovenky
and Bugara v. Ukraine 2012 [32]) – Breach:
failure to adequately assess character of armed
officer;
• Murder by terrorists (Tagayeva v. Russia, 2017
[482-492]) – Breach: despite significant available
information, over 30 armed terrorists were able
to gather, travel over 35 km to Beslan and seize
their target.

Self Harm –
Operational
• Arises (Rabone [22-24]):

• Where “… there has been an assumption of
responsibility by the state for the individual's
welfare and safety (including by the exercise of
control). The paradigm example …is [state
detention]…” OR
• … In circumstances of sufficient vulnerability…
such as where a local authority fails to exercise
its powers to protect a child who to its
knowledge is at risk of abuse as in Z v United
Kingdom (2001).
• Where the risk is ‘exceptional’ not ‘ordinary’
(Stoyanova, 2010)

Self-Harm –
Operational (2)
• Engaged in Rabone even though deceased
was informal patient, given degree of
vulnerability and assumption of
responsibility [34]
• Patient in the community? Perhaps: R (Lee)
v HM Assistant Coroner for Sunderland
[2019]
• My view – yes theoretically

Healthcare –
Systemic
• Fernandes

• “a duty to put in place an effective regulatory
framework compelling hospitals, whether private
or public, to adopt appropriate measures for the
protection of patients’ lives.” [186]
• Includes “measures to ensure implementation,
including supervision and enforcement.” [189]
• “matters such as an error of judgment on the part
of a health professional or negligent coordination
among health professionals in the treatment of a
particular patient [are not adequate]” [187]

Healthcare –
Systemic (2)
• Fernandes - 2 types of case

• Patient’s life is knowingly put in danger by denial of
access to life-saving emergency treatment [191].
(Acts / omissions must go beyond a mere error or medical
negligence [194])

• Systemic or structural dysfunction resulting patient
deprived of access to life-saving emergency
treatment [192] [195].

• This is a very high threshold.

Healthcare –
Systemic (3)
• Dysfunction can be at a local level: Trust =
‘state’ but has to be structural.
• Takoushis / Humberstone - failure in
operational systems of the Ambulance
Services (not individuals)
• Consider the structure/process, not how it
was operated on the day.

Environmental /
Industrial Deaths
• Have in place regulations (H&S)
• Give adequate information to public
• Have procedures, for identifying shortcomings in
the processes
• Have measures to deal with natural disasters
• If state undertakes or organises dangerous
activities, or authorises them, it must ensure that
the risk is reduced to a reasonable minimum

Environmental /
Industrial deaths
• Failure to give information or take steps to
prevent accidental methane explosion at a
rubbish tip close to a shanty town –(Öneryıldız v
Turkey);
• Deaths in mudslide due to failure to implement
land-planning and emergency-relief policies
(Budayeva v Russia);

Accidents
• Duty to adopt regulations for the protection
of people’s safety in public spaces
• and to ensure the effective functioning of
that regulatory framework (Ciechońska v.
Poland)

Killings by state
agents (-ve)
• Legal framework defining the limited
circumstances in which law enforcement may
use force and firearms
• Adequate training and vetting of armed state
agents
• Adequate planning of any operation
• force used must be strictly proportionate to
the achievement of the aims
• Can be based on honest belief which is
incorrect- officer is in ‘heat of the moment’

Part 3
The Investigative
Obligation

The Obligation
An obligation to initiate an effective public investigation
by an independent official body into any death occurring
in circumstances in which it appears that one or other of
the foregoing substantive obligations has been, or may
have been, violated and it appears that agents of the
state are, or may be, in some way implicated.
(Middleton at [3]; Humberstone)

Purpose of the
Investigation
To secure the effective implementation of the
domestic laws which protect the right to life and,
in those cases involving State agents or bodies,
to ensure their accountability for deaths
occurring under their responsibility.

(Jordan v UK 2001 [105])

Minimum Requirements –
Jordan [2001]
• independent from those implicated in the events….
not only a lack of hierarchical or institutional
connection but also a practical independence.
• effective … capable of leading to a determination of
whether the force used … was … justified … and to the
identification and punishment of those responsible.
• sufficient element of public scrutiny of the
investigation or its results to secure accountability in
practice as well as in theory.
• next-of-kin of the victim must be involved in the
procedure to the extent necessary to safeguard his or
her legitimate interests.

Minimum
Requirements
• Obligation not satisfied merely by
awarding damages (Al Skeini)
• Authorities must act of their own motion
(Al Skeini)

Part 4
Application To
Inquests

The Inquest Role
In England and Wales an inquest is the means by
which the state ordinarily discharges that
obligation, save where a criminal prosecution
intervenes or a public inquiry is ordered into a major
accident, usually involving multiple fatalities.

(Middleton, [20])

CJA 2009
• CJA 2009 s.5: Matters to be ascertained
(1)The purpose of an investigation under this Part into a
person's death is to ascertain—
(a)who the deceased was;
(b)how, when and where the deceased came by his or her
death;
(c)the particulars (if any) required by the 1953 Act to be
registered concerning the death.

(2)Where necessary …the purpose mentioned in
subsection (1)(b) is to be read as including the purpose
of ascertaining in what circumstances the deceased
came by his or her death.

Part 5: Practical
Implications

Funding Humberstone
• Decision must focus on the effective participation
of the family, not the coroner. [75]
• “must be involved … to the extent necessary to
safeguard their legitimate interests” [77]
• Legal aid should not be ‘exceptional’ [78]
• Right to question witnesses – “it will often be
difficult for them to do so” unrepresented.

Scope
• ‘how and in what circumstances’ seems be wider
than ‘how’
• BUT Kent County Council [2012] EWHC 2768: ‘the
extent to which the narrower form of inquest . . .
would differ materially from a Middleton-type
inquest is, perhaps, debatable’
• ‘How’ affords a very wide discretion – it is not just
the last link in the chain

Scope (2)
• There are many cases where the scope will be
no different
• BUT – policy/resources issues?
• Not part of ‘means’ but part of ‘circumstances’?
• MAY be within scope of A2 when they would be
outside of Jamieson.

Perpetrator –
Hambleton 2018
• Birmingham pub bombings.
• Cannot name in the conclusion, but that is not the
same as scope (DC)
• CA – Scope relates to the 4 questions BUT
• there is no legal duty on a coroner to undertake a
further investigation simply because the police
inquiries have failed to deliver a suspect for trial [54]

Perpetrator Finucane (UKSC)
2019

• Shooting of Catholic lawyer
• Inquest (1990) did not consider collusion – only
‘how’
• Various investigations but no public inquiry.
• UKSC – there has been no A2 compliant
investigation.
• Compare with Hambleton (Birmingham)
• Here - previous investigations not independent or
sufficient (ECtHR [76-80])
• Hambleton – independent police investigations had
failed to find suspects.

Other Investigations
– Silvera 2017
• Pt absconds from psychiatric unit – murders mother.
• Guilty plea; no crown court trial
• investigations by NHS trusts and a DHR (in private)
• Minimum standards in Jordan, Edwards, Amin had
not been met.
• Inquest ought to be resumed.

Conclusion:
Middleton
• “To meet the procedural requirement of art 2 an
inquest ought ordinarily to culminate in an
expression, however brief, of the jury's conclusion on
the disputed factual issues at the heart of the case.”
(Middleton [20])
• … in some cases, …a traditional short form verdict
will be quite satisfactory, but …it must be for the
coroner… to decide how best, in the particular case,
to elicit the jury's conclusion on the central issue or
issues… [including with a narrative] [36]

Conclusion:
Middleton
• Amin: ‘unlawful killing’ did not deal with the
major issue: The procedures which led in each
case to the deceased and his killer sharing a cell.
• Helpful to consider “[where when and how]…the
defects in the system which contributed to the
death; and any other factors which are relevant
to the circumstances of the death” [36]

Form of
conclusion
• What is/are the central issue(s)? / What is the
possible Art.2 breach?
• Does a short-form conclusion adequately
record that?
• CG17 – “Frequently” a narrative required
• But not always.

Content –
Judgmental?
• Middleton: a “judgmental conclusion of a factual
nature, directly relating to the circumstances of
the death.“
• Permitted judgmental words include
‘inadequate’, ‘inappropriate’, ‘insufficient’,
‘lacking’, ‘unsuitable’, ‘unsatisfactory’, and
‘failure’ (CG17 at [52] – not in Middleton)

Causation
Lewis
• The coroner has a power but not a duty to
leave matters to the jury if there is evidence
upon which they can conclude that the
act/omission was possibly but not probably
causative

Burden of Proof?:
Jordan [2018]
• Coroner unable to decide
• CA – Permissible to be ‘agnostic’
• Coroner may resort to “the burden of proof
which lay on the police and the State to provide
a satisfactory and convincing explanation to the
inquest for the use of lethal force in order to
establish a consequence that the police had
failed to do so.”
• Other types of case? Unlikely.

Admitted Failings
Tainton (2016) at [73]
• Jury should be directed to record admitted
failings which did not contribute to the death.
• BUT…

R (Smith)
[2020] EWHC 781

R (Smith) (1)
• Suicide.
• RCA found “Inadequate medical cover for
home treatment team patients”
• Highly critical expert report for inquest
• Criticisms in Coroner’s findings but not
persuaded as to causation.
• Family - Critical findings of fact ought to be in
the conclusion

Proposed
Conclusion
• Leah received inadequate care, below the level of basic medical
care that a patient can expect to receive from a modern mental
health service. Despite an urgent referral, she received no inperson consultation from a psychiatrist until 25 April.
• In the absence of such consultation, there was no opportunity to
reach a proper diagnosis despite florid psychotic
symptomatology, suggestive of psychotic depression.
• Medication (both anti-psychotic and antidepressant) given during
much of this time was at a subtherapeutic dose, which risked
side-effects. Furthermore, there was no appropriate monitoring
of her medication.
• There were multiple opportunities prior to 25 March, for
consultant psychiatrists to have seen Ms. Smith, and no adequate
reason for this not to have occurred…

Smith Judgment
• “We cannot approve language of this sort for either
Part 3 or Part 4 of the Record” [78]
• Middleton [37]:
• The prohibition in rule 36(2) …must continue to be
respected
• What Middleton envisages is conclusions of fact as
opposed to expressions of opinion…”

• neither necessary nor convenient for [the failings] to
be added … it would have been wrong… [81]
• “The argument that [failings ought to be in the
conclusion i.e. Tainton] …is an argument of form
over substance….” [77]

Non Causative
Failings after Smith?
Tainton [73] :

“such a statement would have completed the
incomplete account of the circumstances in which Mr
O’Neill met his death”

Smith [77]
Wrong, and “an argument of form over
substance”
• So - no non-causative failings, unless necessary
to ‘complete the account of the circumstances’?

Smith - Language
• Middleton says ‘judgmental conclusion’
• R.36(2) – 4 questions (‘in what circumstances’)
• CCG says ‘inadequate’, ‘inappropriate’,
‘insufficient’… (not in Middleton)
• Smith ‘conclusions of fact not expressions of
opinion’
• How do we square the circle?

Language
Middleton proposed conclusion [37]:
• “The deceased took his own life, in part because
the risk of his doing so was not recognised and
appropriate precautions were not taken to
prevent him doing so”
• …this embodies a judgmental conclusion of a
factual nature, directly relating to the
circumstances of the death.”

Damages - Jordan
• [Jordan v UK (2001): delay was a breach of A2
requirement of promptness]
• [2014] NIQB 71, [2015] NICA 66
• “It is obvious that …unlawful delays … will
cause feelings of frustration, distress and
anxiety to the next of kin.”
• An award of damages against the police was
necessary to afford just satisfaction

Damages – Coroners?
• In that case, the delays were not the fault of the
coroner (Hart J, 2014 NIQB 71)
• AND – s.5(3) HRA98

In proceedings under this Act in respect of a judicial act
done in good faith, damages may not be awarded
otherwise than to compensate a person to the extent
required by Article 5(5) of the Convention. [unlawful
detention]

Questions?

