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What is a gift? 

ÅAt common law a gift is considered a voluntary transfer of property without 
valuable consideration.

ÅObvious examples of gifts include:

ÅPersonal possessions such as furniture or jewellery.

ÅThe transfer of cash sums

Å¢ƘŜ aŜƴǘŀƭ /ŀǇŀŎƛǘȅ !Ŏǘ нллр ŘƻŜǎ ƴƻǘ ŘŜŦƛƴŜ ǘƘŜ ǘŜǊƳ ΨƎƛŦǘΩΦ

ÅA gift within the remit of the MCA is, however, much broader than a gift at 
common law, for instance, inter vivos gifts and death bed gifts.  



OPG Guidance

ÅΨGiving gifts; a guide to the legal background 
for deputies and attorneysΩ - Practice Note 
dated 18 January 2018 from the Office of the 
Public Guardian defines a gift as follows:

Ψ! ƎƛŦǘ ƛǎ ǿƘŜƴ ȅƻǳ ƳƻǾŜ ƻǿƴŜǊǎƘƛǇ ƻŦ ƳƻƴŜȅΣ 
property or possessions from the person whose 
affairs you manage to yourself or to other people 
without fullǇŀȅƳŜƴǘ ƛƴ ǊŜǘǳǊƴΩ



ÅThe OPG considers that a gift includes the 
following:
Å!ƴ ƛƴǘŜǊŜǎǘ ŦǊŜŜ ƭƻŀƴ ŦǊƻƳ tΩǎ ŦǳƴŘǎ
ÅSelling a property for less than its true value
Å/ǊŜŀǘƛƴƎ ŀ ǘǊǳǎǘ ƻŦ tΩǎ ǇǊƻǇŜǊǘȅ ǿƘŜǊŜ ǎƻƳŜƻƴŜ ŜƭǎŜ ƛǎ 

the beneficiary. 
ÅVarying the will of an individual the effect of which is to 
ǊŜŘƛǊŜŎǘ ƻǊ ǊŜŘƛǎǘǊƛōǳǘŜ tΩǎ ǎƘŀǊŜ ƛƴ ǘƘŜ ŜǎǘŀǘŜΦ 
Å[ƛǾƛƴƎ ǊŜƴǘ ŦǊŜŜ ƻǊ ŀǘ ŀ ΨŦŀƳƛƭȅ ŀƴŘ ŦǊƛŜƴŘǎΩ ǊŀǘŜ ƛƴ tΩǎ 

property.
ÅPayment of private school or University fees.  



Authority to make a gift

ÅThe authority to make a gift is conferred by the 
deputy order. The standard order includes the 
following clause:
Ψ¢ƘŜ ŘŜǇǳǘȅ Ƴŀȅ ǿƛǘƘƻǳǘ ƻōǘŀƛƴƛƴƎ ŀǳǘƘƻǊƛǘȅ ŦǊƻƳ ǘƘŜ ŎƻǳǊǘ ŘƛǎǇƻǎŜ ƻŦ 
tΩǎ ƳƻƴŜȅκǇǊƻǇŜǊǘȅ ōȅ ǿŀȅ ƻŦ ƎƛŦǘ ǘƻ ŀƴȅ ŎƘŀǊƛǘȅ ǘƻ ǿƘƛŎƘ όǎύƘŜ ƳŀŘŜ 
or might have been expected to make gifts and on customary 
occasions to persons related to or connected with him/her provided 
that the value of each such gift is not unreasonable having regard to all 
ǘƘŜ ŎƛǊŎǳƳǎǘŀƴŎŜǎ ŀƴŘΣ ƛƴ ǇŀǊǘƛŎǳƭŀǊΣ ǘƘŜ ǎƛȊŜ ƻŦ ǘƘŜ tΩǎ ŜǎǘŀǘŜΩΦ 



ÅDƛŦǘǎ Ŏŀƴ ōŜ ƳŀŘŜ ŦǊƻƳ tΩǎ ŜǎǘŀǘŜ without court 
approval if:
ÅMade on a customary occasion to a person related or 

connected with the donor.

ÅA gift to a charity which the donor did or might have 
been expected to make.

ÅValue of the gift is not unreasonable. 



Customary Occasion

ÅCustomary occasion is defined in section 12 of the MCA:

ÅThe occasion or anniversary  of a birth, marriage/civil partnership; 
or

ÅAny other occasion on which presents are customarily given within 
families or among friends or associates. 

ÅCustomary ςbirths, birthdays, weddings/civil partnerships, 
Christmas, Eid, Diwali, Hanukkah and Chinese New Year. 

ÅA gift of surplus income at beginning/end of the tax year 
does not fall within the definition of customary (see Re PC: 
[2014] EWCOP 41). 



What is a reasonable gift? 

Å¢ƘŜ a/! ŘƻŜǎ ƴƻǘ ŘŜŦƛƴŜ ǿƘŀǘ ƛǎ ŀ ΨǊŜŀǎƻƴŀōƭŜΩ ƻǊ 
ΨǳƴǊŜŀǎƻƴŀōƭŜΩ ƎƛŦǘ ŦƻǊ ǘƘŜ ǇǳǊǇƻǎŜǎ ƻŦ ǘƘŜ ƭƛƳƛǘŜŘ 
authority conferred on deputies. 

ÅA deputy is expected to assess whether or not a 
proposed gift falls within his or her authority. 

ÅOPG practice note does not provide precise figures. 



ÅBest guidance is contained within MJ and JM v The 
Public Guardian [2013] EWCOP 2966:
ÅwŜƎŀǊŘ Ƴǳǎǘ ōŜ ƘŀŘ ǘƻ ǘƘŜ ǘƻǘŀƭƛǘȅ ƻŦ tΩǎ ŎǳǊǊŜƴǘ ŀƴŘ 

anticipated income and capital, expenditure and debts; 
and

ÅLǎ ƳŀƪƛƴƎ ǘƘŜ ƎƛŦǘ ƛƴ tΩǎ ōŜǎǘ ƛƴǘŜǊŜǎǘǎΚ 



ÅFactors to consider include:
Å¢ƘŜ ƛƳǇŀŎǘ ƻŦ ǘƘŜ ƎƛŦǘ ƻŦ tΩǎ ŦƛƴŀƴŎƛŀƭ ǎƛǘǳŀǘƛƻƴ
ÅWhat, if any, effect will the gift have on income, capital, 

savings and future needs.
ÅWas P in the habit of making gifts of a particular size 

before they lost capacity? 
ÅtΩǎ ƭƛŦŜ ŜȄǇŜŎǘŀƴŎȅ
ÅWill P have to pay for care in the future? 
ÅWill P be entitled to CHC funding or s.117 funding in the 

future?
ÅIs the gift affordable?
Å¢ƻ ǿƘŀǘ ŜȄǘŜƴǘ ƳƛƎƘǘ ǘƘŜ ƎƛŦǘ ƛƴǘŜǊŦŜǊŜ ǿƛǘƘ tΩǎ ǿƛƭƭΚ



The De Minimis Exception

ÅLŦ ŀ ƎƛŦǘ Ŧŀƭƭǎ ƻǳǘǎƛŘŜ ǘƘŜ ǎŎƻǇŜ ƻŦ ŀ ŘŜǇǳǘȅΩǎ ƭƛƳƛǘŜŘ 
authority then an application for the approval of the 
gift in advance must made to the COP:
ÅSection 18(1)(b) ςǘƘŜ ŎƻǳǊǘΩǎ ǇƻǿŜǊ ŜȄǘŜƴŘǎ ǘƻ ΨǘƘŜ ǎŀƭŜΣ ŜȄŎƘŀƴƎŜΣ 
ŎƘŀǊƎƛƴƎΣ ƎƛŦǘΧƻŦ tΩǎ ǇǊƻǇŜǊǘȅΩΦ 

ÅUNLESS the gift falls within the de minimis exception. 



ÅMJ and JM v The Public Guardian [2013] EWCOP 2966 
Senior Judge Lush:

ÅApplies where the infringement of authority is so 
minor that an application to the COP would be 
disproportionate.

ÅConstrued as covering the use of the annual IHT 
exemption of £3,000 and annual gifts exemption of 
£250 per person limited to ten people. 



ÅA deputy must alwaysmake an application for the 
prospective approval of a gift where it concerns:
Åloans to the deputy or to members of the ŘŜǇǳǘȅΩǎ 

family
Åany investment in the ŘŜǇǳǘȅΩǎ own business; 
Åsales or purchases at an undervalue; 
Åany other transactions in which there is a conflict 

between the interests of the donor and the interests of 
the deputy
ÅGifts which are potentially exempt transfers or made 

from surplus income to avoid IHT, Re W (enduring power 
of attorney [2001] 1 FLR 832



Payment to Meet a need? 

ÅA gift must:
ÅōŜ ƛƴ ǘƘŜ ŘƻƴƻǊΩǎ ōŜǎǘ ƛƴǘŜǊŜǎǘǎΤ AND
ÅAuthorised by the court of protection; OR
Åbe of sufficiently low value that approval is not required.

ÅWhere a payment is meeting a need a deputy must apply the 
principles in section 1 and the best interest considerations in 
section 4. 

ÅΨ¢ƘŜ ŘŜǇǳǘȅ ƳŀƪŜ Ƴŀȅ ǇǊƻǾƛǎƛƻƴǎ ŦƻǊ ǘƘŜ ƴŜŜŘǎ ƻŦ ŀƴȅƻƴŜ ǿƘƻ ƛǎ 
related or connected to P if (s)he provided for or might be 
ŜȄǇŜŎǘŜŘ ǘƻ ǇǊƻǾƛŘŜ ŦƻǊ ǘƘŀǘ ǇŜǊǎƻƴΧΦΩ



¢ƘŜ tǳōƭƛŎ DǳŀǊŘƛŀƴΩǎ {ŜǾŜǊŀƴŎŜ 
Applications [2017] EWCOP 10

ÅDistrict Judge Eldergill was asked to consider 
ǿƘŜǘƘŜǊ ŀƭƭ ǇŀȅƳŜƴǘǎ ŦǊƻƳ tΩǎ ŜǎǘŀǘŜΣ ƛƴŎƭǳŘƛƴƎ 
those made to meet a need, are by definition a 
ΨƎƛŦǘΩ ŀƴŘ ǎƻ ŎŀǳƎƘǘ ōȅ ǎŜŎǘƛƻƴ мн ƻŦ ǘƘŜ !ŎǘΦ 

ÅThe judge held that this was not the case because, 
if it were true, it would lead to a ΨƴƛƎƘǘƳŀǊŜΩ 
situation where attorneys would need to apply for 
approval of historic and regular continuing 
payments. 



Key Conclusions of DJ 
Eldergill

1. It is not possible to define precisely the boundary 
ōŜǘǿŜŜƴ ŀ ƎƛŦǘ ŀƴŘ ŀ ǇŀȅƳŜƴǘ ǘƻ ƳŜŜǘ ŀ ǇŜǊǎƻƴΩǎ 
ƴŜŜŘǎ ōŜŎŀǳǎŜ ŜŀŎƘ ǇŜǊǎƻƴΩǎ ǎƛǘǳŀǘƛƻƴΣ ǊŜǎƻǳǊŎŜǎ 
and circumstances are unique. 

2. Marriage and equivalent relationships typically 
create a relationship of interdependence and 
mutual support. Dependence is often created by 
the presence of children or a family member with 
a disability. These relationships generate needs 
often met by loved ones within the circle.



3. Generally gifts lack the regularity of weekly, monthly 
or periodic payments and are often not supported by an 
history of frequent similar periodic payments predating 
the onset of loss of capacity. 

4. Payments on customary occasions, such as birthdays, 
will generally be gifts in the absence of good evidence of 
a sudden present need which historically the donor 
would have met or be likely to meet from their own 
funds.



5. Historical expenditure of P acts as the ΨōŀǊƻƳŜǘŜǊΩ 
of their wishes, feelings, beliefs and values. 

6. The lifestyle enjoyed by P prior to the onset of 
incapacity sets a benchmark that is relevant to the 
assessment of need. 

7. Funds used to meet continuing needs of 
dependents which are consistent with historical 
expenditure of P is likely to indicate a need being 
met rather than a gift. 


