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Editorial
In previous editions of Kings Insolvency, we’ve
picked a theme and (mostly) stuck to it. This time
last year, we homed in on CIGA 2020 and its new
corporate rescue procedures. Over the summer, we
delved into all things CVA.

and the interests of Tiny Tim tenants, hit hard by
the pandemic, currently hobbling along fighting for
survival? See for yourself. Incidentally, the House of
Commons Public Bill Committee has put out a call for
evidence as it scrutinises the draft legislation, so if
you’re thinking of sending out a last-minute missive
along with your holiday cards, this article should bring
you right up to speed.

Our recent autumn edition brought our readers
up to speed on temporary Coronavirus measures,
past present and future. And indeed, like many
holiday gatherings that we’re likely to have this year
(regulations permitting), you might get the impression
that insolvency lawyers talk about nothing other than
the latest round of Covid-related restrictions.

And what better way to welcome in the New Year than
with a bit of insolvency-themed nostalgia from Lesley
Anderson QC and Lucy Wilson-Barnes, who offer up for
auld lang syne a highlights reel of the most important
insolvency cases of the past year. Even better – they’ve
made available the reading materials from their
presentation at November’s hugely successful Kings
Chambers insolvency conference, so you can get their
insight into the top case law of 2020 and 2021.

But the time comes when a newsletter like this
needs to broaden its horizons, and take a look at
the whole landscape. If that time is December, and
if that landscape is an idyllic picture-perfect scene of
crisp snow, magnificent conifers, and reindeer-drawn
sleighs, so much the better.

Or for those for whom nothing exemplifies the
holiday spirit better than the words “litigation funding
update,” try Louis Doyle QC’s take on the Edengate
Homes decision, a handy primer to everything an
office-holder needs to know before making a decision
on assigning claims to a third party. (Permission to
appeal was granted to the unsuccessful applicant by
the trial Judge, HHJ Mark Halliwell, we understand on
the basis that the Judge had distinguished the Court
of Appeal’s decision in Edennote; watch this space).

(Perhaps not in Manchester, Leeds or Birmingham –
but we can hope).
So in this edition, we go big, we go festive, and we
present the Kings Chambers take on a wide range of
new case law and statutory provisions. Think of it as a
diverse selection of festive gifts for our readers.
From Nathan Smith, we have an insight into the
judgment in State Bank of India v Mallya. It’s a rare
example of an authority in which a debtor seeks
permission to pay their own legal representatives,
despite a bankruptcy petition hanging over their head
(a situation which doesn’t fall within the two usual
gateways to a validation order listed at paragraph
12.8.8 of the Insolvency Practice Direction, but where
the court nevertheless retains a discretion). It’s also
a – much less rare – example of a validation order
application which was (at least partly) unsuccessful due
to gaps in the evidence.

There you have it: a beautifully gift-wrapped pile of
insight, experience and opinions, covering all the
current hot topics in this challenging and fast-moving
area of law. We hope they will make life a little easier
for barristers, solicitors, insolvency practitioners and
everyone else trying to get to grips with it all, as they
slog through the long dark winter nights with only a
mug of Glühwein and a well-thumbed copy of Doyle,
Keay, and Curl for company (10th edition now on sale
from LexisNexis).
If you’re struggling for a stocking-filler or two, why not
gift your loved ones a subscription to Kings Insolvency?

Nick Taylor and Louis Doyle QC tell us everything we
always wondered but were afraid to ask about the
Commercial Rent (Coronavirus) Bill, the proposed
new legislation for managing commercial rent arrears
during the pandemic. For many months, tenants have
had substantial protection, but as that comes to an
end, the new statutory scheme is intended to smooth
the transition. Does the Bill draw the balance correctly
between the property rights of Ebenezer Scrooge,

Finally, to the question, “What do you give the
person who already has everything?”, we reply: ‘’An
Unexplained Wealth Order’’.
Happy Holidays to you all.
Jonathan Wright & Douglas Cochran
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Re Edengate Homes (Butley Hall)
Limited (in liquidation) [2021] : a load
of bull (fighting) or just a sign (of a case
decided on its own facts)?

Louis Doyle QC

“All too often, the liquidator does not give
consideration to the proposed defendant as
a possible (indeed likely) bidder, and wrongly
thinks that to invite an offer from the defendant involves a breach of faith. Any liquidator
who disposes of a cause of action without fully
considering a sale to the proposed defendant
invites a claim [against him] for breach of duty
and deserves what he gets”

Without underestimating its importance to the
parties, the facts of Edengate are unextraordinary.
The company, of the same name, was owned and
controlled by a Mr and Mrs Lock (who also owned
and controlled another company, Invest in the Best
Limited (“IB”), to which long leases were granted).
A Mr Kennedy had been a former director. The
company had purchased and was developing Butley Hall in Prestbury, Cheshire into apartments, in
addition to which three town houses were to be
constructed. To assist with the project, the company borrowed monies from Mrs Lock’s parents, Mr
and Mrs Forrest. In short, the company failed and
was placed into creditors’ voluntary liquidation on
26 November 2015. Connected creditors exceeded
£2m in value; a debt due to Cruden Construction
Limited (“Cruden”) was put at circa £158,000. Unhappy with the CVL, Cruden presented a creditor’s
petition and obtained a winding up order on 15
March 2016. Cruden proved for a little over £2m.
In addition, the liquidators appointed in the CVL
vacated office and were replaced with a Secretary
of State appointment acceptable to Cruden.

The Honourable Mr Justice Lightman addressing the Insolvency Lawyers Association, Science
Museum, London, 16 November 1995 (available
at JBL 1996, March, 113-126)

The factual background
The decision of His Honour Judge Mark Halliwell,
sitting as a High Court Judge, in Re Edengate
Homes (Butley Hall) Limited (in liquidation) [2021]
EWCA 2970 (Ch) (5 November 2021) gives a useful
insight into, first, the market opportunities available to litigation funders and office-holders short of
cash and, secondly, the authorities governing the
decision process on the part of an office-holder in
deciding to proceed with a sale or assignment of a
cause of action, with a particular purchaser or assignee at an agreed price, in realising the insolvent
estate’s assets.

Mrs Lock met the liquidator in 2018. There was an
unreconciled dispute on the evidence as to whether any concrete proposals to purchase claims from
the liquidator were ever put, although Judge Halliwell appears to have accepted that the issue had
been canvassed. In any event, and without notice
4
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sign, as a company asset, a cause of action vested
in a company. Since 1 October 2015 office-holders have also been able to assign statutory causes of action incidental to their office by reason of
s.246ZD of the 1986 Act. In Totalbrand Ltd (in liquidation) [2020] EWHC 2971 (Ch) at [13], [24] and
[29], Snowden J (as he then was) referred to the
Economic Impact Assessment produced by the
Insolvency Service in April 2014 in explaining that
the legislative policy behind the new provisions
allowing for such assignment is in promoting the
prospects of such claims being advanced, so as to
achieve a better outcome for creditors.

or warning to the Locks, the Forrests, IB or Mr Kennedy, in September 2019 the liquidator assigned
various causes of action to Manolete Partners plc
(“Manolete”) which issued proceedings against
those parties on 20 January 2021 and those proceedings are listed for trial in December 2021.
What does not appear to have been disputed in
Edengate is that the proposed respondents to the
assigned claims were impecunious, or could simply
not make an offer to buy which matched that proposed by Manolete.
The assigned claims alleged s.238 TUVs (in respect
of the long leases), s.239 preferences (against the
Forrests for repayment to them of loans), breaches of duty against the directors and former directors and consequential relief, including the setting
aside of the leases. The total value of the remedies
sought exceeded £2m. The Liquidator’s evidence
confirmed that the assignment had been entered
into with Manolete for £30,000 “initial consideration” with a balance payable depending on a sliding scale of net recoveries, from 50% if the net recoveries were £150k or less, to 70% if more than
£300k.

Spare a thought too for litigation funders. Although
from reading some of their marketing material ,
casual reader might be forgiven for thinking that
such operators are engaged in a form of charitable
work for office-holders and what are now termed
almost ubiquitously as “stakeholders”, they have a
role to play in the functioning of the claims market
as it is under Parliament’s design. Within that environment, why should they not exploit the opportunity that presents itself, outlaying money up front
as well as accepting as they must, albeit selectively,
the risks and exigencies of litigation?

As a creditor, and a person aggrieved, Mrs Lock
sought to set aside the assignment under s.168(5)
of the Insolvency Act 1986. The challenge failed for
two reasons. First, Mrs Lock could not demonstrate
that, as a creditor, she would participate financially in the liquidation so as to rob her of standing;
what is required is proof of “a legitimate interest in
the relief sought”, as will not arise where the likely outcome of the insolvency does not envisage
a distribution to such a class of creditors: see the
decision of the Privy Council in Deloitte & Touche
AG v Johnson [1999] 1 WLR 1605 at 1611E. Standing apart, the Judge was also of the opinion that
the decision of the liquidator to proceed as he had
could be characterised as meeting the so-called
perversity test by reference to which, and only in
necessarily extreme circumstances, will a Court interfere in what amounts to a commercial decision
for the office-holder in the management of an insolvent estate.

Analysis
Where an party is not included by the office-holder
as a participant in negotiations for the sale or assignment of a cause of action, that party may well
feel aggrieved at the conduct of the office-holder
who nevertheless proceeds with a sale or assignment to a third party – most obviously a third party funder – without even considering the potential
for interest in the purchase or assignment by the
complainant party (or even another third party financially capable of completing on a competitive
bargain with the office-holder). Perhaps somewhat
harshly – because the complainant has been involved in the company and will have an intimidate
knowledge of it and may well be a creditor, but who
is having to look on as the office-holder concludes
a sale or assignment of a claim to a commercial entity which makes its money by running such claims
– the short answer to this is that a person is only
interested so as to be able to mount a challenge to
the office-holder’s actions if he or she is a potential
financial participant in its outcome.

Some legislative background
Challenges to an office-holder’s conduct may be
made under the Insolvency Act 1986, s.112 (voluntary liquidation), ss.167(3)/168(5) (compulsory liquidation), s.303(1) bankruptcy and Sch B1 para 63
(administration).

How the office-holder
might see it
In practice, many an office-holder will also feel
perfectly justified in selling/assigning a cause of

It is long established that an office-holder may as5

action to a single prospective purchaser/assignee,
no doubt finding solace in any assurances provided
by the purchaser/assignee. For example, an office
holder may be minded to say any of the following:
(a) the decision to assign/sell was a commercial
decision for the office-holder alone; (b) the assignment/sale was entered into following arm’s length
commercial negotiations; (c) the assignment/sale
was entered into based on legal advice as to the
merit of the claim assigned/sold; and/or (d) there
was no obligation on the office-holder even to
consider offering the claim to any other third party. These points are all very well in themselves, but
each is completely irrelevant to the real point. The
legitimate objection on the part of any excluded
third party lies not in any of the above points, but,
rather, in the conduct of the office-holder’s decision-making process.

have made a better offer than he to whom it was
sold”. The simple answer for an office-holder in an
Edengate-type case is that this type of comparison
never arises because there was only ever one runner in the race for the cause of action on account of
the director/shareholder/creditor against whom the
assigned cause of action is proposed being impecunious or simply unable to make an offer of a sort
comparable with the proposed purchaser/assignee.

The perversity test in
assessing an office-holder’s
conduct
It is uncontroversial that the Court will be slow to
interfere with the conduct of an office-holder in
making a commercial decision, and that the threshold test – the so-called “perversity test” – requires
extreme unreasonableness (a convenient but accurate form of shorthand for the other ways in which
the test has been characterised). At the same time,
it ought to be reasonably obvious, perhaps even
without the office-holder having to be prompted,
that a reasonable office-holder is one who, knowing
of the existence of an alternative third party that
might have not only an obvious interest in acquiring a cause of action, but also the means to consummate any such deal, will consider seriously an
approach to that third party (or at least will have
very good, and well documented, reasons for not
doing so) in seeking to maximise the return on the
cause of action by way of its sale or assignment as
an asset.

The case of the wealthy,
well advised prospective
respondent
But what of a case where the proposed respondents to a claim the office-holder is looking to assign
are both creditors, but not impecunious? What if
they are monied and have access to first rate legal services and are able to match, with plenty of
room to spare, the financial offer put by a third party litigation entity (such as Manolete)? Here, the
office-holder is at much greater risk of challenge
if the office-holder proceeds without recourse to
them (which might prompt his or her making initial
inquiries of them once an assignment is under consideration). Although proposed respondents of this
variety may not be able to demonstrate standing
in challenging an office-holder’s decision, by way
of showing legitimate interest in the relief sought,
as identified in the Deloitte & Touche case (above),
they may not need to if the offer they are capable
of making is better, in financial terms, than the offer
otherwise proposed. It is here that public interest
may come into play as a relevant factor, as touched
on below.

The above point was put squarely by Nourse LJ in
the Court of Appeal in Re Edennote [1996] 2 BCLC
389 at 394b-i (a case in which an assignment by a
liquidator (for £7,000 and 10% of net proceeds) was
successfully challenged at first instance and upheld
on appeal), “it is certainly possible for a liquidator to
do something so utterly unreasonable and absurd
that no reasonable man would have done it [being
the way in which the Judge formulated what is commonly termed the perversity test for the purpose of
setting aside an office-holder’s decision], simply by
selling an asset of the company without taking into
account the possibility that a third party might well
6
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that there may be a public interest in not allowing
an assignment to stifle an action and that bankruptcy should not be too readily available as a means of
stifling claims which may have substance, but the
point was not developed and can hardly be taken
as amounting to, or even hinting at, any sort of general rule. (Farayab is an interesting case because,
at [4], Robert Walker LJ spoke of – without providing further details – a claim including “allegations
of international arms deals of the utmost political
sensitivity, of sexual intrigue, of blackmail and other
lurid matters”, issues not so commonly seen in the
insolvency law reports).

How what should be a
clean bidding war can
degenerate into a neverending mire
The potential for two or more parties being interested in acquiring any asset brings with it the potential for getting into an unseemly and prolonged
negotiation with all parties separately, inevitable
rival offers and counter-offers and accompanying
inquiries, and, at the end of it all, and at worst,
no resolution save for the courtroom to which the
office holder is ultimately driven for respite with a
costs risk in attendance. (For an illustration of such a
difficulty see Re Vol-Mec Ltd ,Whitehouse v Wilson
(liquidator of Vol-Mec) [2006] EWCA Civ 1688). Office-holders are always best advised in such a scenario to put in place an open and transparent bidding competition, with final offers to be received
by a fixed date. An office-holder will often want to
consider seeking the views of creditors on the offer he or she proposes accepting and, in a difficult
case, might legitimately consider seeking directions
from the Court, but without shirking even a difficult
commercial decision which renders the Court akin
to a bomb shelter.

In Vol-Mec (above), Chadwick LJ made reference to
those comments but without suggesting that those
public interests might somehow conflict with the
obligations of an office-holder in seeking the best
price for a cause of action. Neither did he think that
the Judge under appeal, HHJ Langan QC sitting
in the Leeds District Registry, had underplayed the
relevance of public interest. Lindsay J, sitting in the
Court of Appeal in Vol-Mec, considered the issue
in greater detail. Albeit obiter, and without finding
that the Judge below had placed undue weight on
public interest as a relevant factor, at [78] Lindsay
J considered that, “I would not be in the least surprised if experienced liquidators had views as to
what did or did not conduce to good corporate
governance and, whilst introducing such views into
the balance might seldom tip a response to an offer
one way or another, it would never be imprudent
for a liquidator, when consulting the Court, to set
out his reflections upon the public interest in the
circumstances of his particular case. I would expect
a liquidator to devote particular scrutiny to cases
where pecuniary benefit to creditors might suggest
one course and the public interest to which I have
referred another.” The Judge’s view was that, “on
some facts [the public interest consideration] can
oblige a liquidator to adopt a course that does not
necessarily represent the best commercial interests
of the creditors.” That is a novel concept, indeed.
As yet, there is no reported case where the public interest has stifled the acceptance of an offer
for a cause of action by a prospective defendant
where that offer exceeds the financial value of
competing offers. It will be interesting to see if
such a case ever appears on the litigation radar.

The relevance of public
interest
Notwithstanding the above, it must also be borne
in mind that the argument as to which party ought
to be entitled to purchase or take an assignment
of a cause of action is not as binary as simply comparing the value of one offer with another. The case
law is not definitive on this issue. In Faryab v Smith
[2001] BPIR 246 at [40] Robert Walker LJ identified
7
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CORPORATE
INSOLVENCY 2021:
GLOSSARY OF CASES
Lesley Anderson QC & Lucy Wilson-Barnes
Investigations and
examinations:

Re Mederco (Cardiff) Ltd [2021] EWHC 386 (Ch)
Wessely & Anor (Zoom UK Distribution Ltd v Rubra
& Ors [2021] EWHC 800 (Ch)
Re Arboretum Devon (RLH) Ltd [2021] EWHC 1047
(Ch)

Re Comet Group Ltd (In Liquidation) [2018] EWHC
1378 (Ch)
Mitchell v Al Jaber [2021] EWHC 912 (Ch) – Joanna
Smith J.
Mitchell v Al Jaber [2021] EWCA Civ 1190

CVAs -challenges:
s.6(1)(a) – “unfair prejudice” and s.6(1)(b) “material
irregularity”
Discovery (Northampton) Ltd v Debenhams [2020]
BCC 9
Re TXU Ltd, 2 March 2021 (Ch)
Lazari Properties 2 Limited & Ors v New Look
Retailers Ltd & Ors [2021] EWHC 1209 (Ch) –
Zacaroli J.
Carraway Guildford (Nominee A Ltd) & Ors v Regis
UK Lts and Ors [2021] EWHC 1294 (Ch)
Huntley v Collier & Another [2021] EWHC 1091 (Ch)
Young v Nero Holdings Ltd & Ors [2021] EWHC
1453 (Ch) and [2021] EWHC 2600 (Ch)

Administration – void/defective
appointments:
Re Euromaster Ltd [2012] EWHC 2356 (Ch)
Re ARG Mansfield Ltd [2020] EWHC 1133 (Ch)
Re Arlington Infrastructure Ltd [2020] EWHC 3123
(Ch)
Re Tokenhouse VB Ltd [2021] EWHC 3171
Re NMUL Realisations Ltd [2021] EWHC 94 (Ch)

Administration – pre-packs/
early substantial disposals:

Winding up – coronavirus test:
Re A Company (Application to Restrain
Advertisement of a Winding Up Petition) [2020]
EWHC 1551 (Ch)
Re PGH Investments Ltd [2021] EWHC 533 (Ch)

The Administration (Restrictions on Disposal etc.
to Connected Persons) Regulations 2021 (SI 427 of
2021)
In force 30.4.21
New requirement to seek approval of creditors or
obtain qualifying report

Re A Company [2021] EWHC 2289 (Ch)

Winding up –other:

Administration – other:

Macclesfield Town Football Club Ltd (In Liquidation)
[2020] EWHC 2605 (Ch) – retrospective validation

Moulds Fencing (Torksey) Ltd & Ors v Butler & Ors
[2020] EWHC 2933 (Ch)

order
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Schemes of
arrangement/
restructuring:

– champerty and maintenance and the Norglen
exception

Directors’ powers and duties:

Part 26/26A of Companies Act
2006

Hunt v Michie [2020] EWHC 54 (Ch)
PSV 1982 Ltd v Langdon [2021] EWHC 2475 (Ch)
Brown (Liquidator of Shahi Tandoor Restaurant Ltd)
v Bashir [2021] EWHC 337 (Ch)
Charity trustee/directors: Re Keeping Kids
Company [2021] EWHC 175 (Ch)
Bronia Buchanan Associates Ltd (In Liquidation)
[2021] EWHC 2740 (Ch)

Virgin Atlantic Airways Ltd [2020] EWHC 2191 (Ch)
Pizza Express Financing 2 Plc [2020] EWHC 2873
(Ch)
Re Port Finance Investment Ltd [2021] EWHC 378
(Ch)

Office holder’s duties:

Schemes of arrangement/
Restructuring:

PJSC Uralkali v Rowley & Another [2020] EWHC
3442 (Ch)
Re Comet Group Ltd

Virgin Atlantic Airways Ltd [2020] EWHC 2191 (Ch)
Pizza Express Financing 2 Plc [2020] EWHC 2873
(Ch)
Gategroup Guarantee Ltd [2021] EWHC 304 (Ch)
Smile Telecoms Holdings Ltd [2021] EWHC 685 (Ch)
DeepOcean 1 UK Ltd [2021] EWHC 138 (Ch)
Re Virgin Active Holdings Ltd & Ors [2021] EWHC
1246 (Ch)

Other (alleged) duties:
Stamford International Bank Ltd (In Liquidation) v
HSBC Bank Plc [2021] EWCA Civ 5

Re Amicus Finance Plc [2021] EWHC 2255 (ChD)

Proof of debts:

Assignment of causes of action:

Rule 14.11 Insolvency Rules 2016
In the Matter of Paragon Offshore Plc (In
Liquidation): Hammersley v Edwards

Re Oasis Merchandising Services Limited [1998] Ch
170
s.246ZD IA 1986 (inserted by Small Business,
Enterprise and Employment Act 2015)
Re Cage Consultants Ltd [2020] EWHC 2917
Re Taunton Logs Ltd (In Liqn) [2020] EWHC 3480
(Ch)
Manolete Partners Plc v Hayward and Barrett
Holdings Ltd [2021] EWHC 1481 (Ch)
Edengate Homes (Butley Hall) Ltd (In Liquidation)

Miscellaneous:
•
Practice Direction 57AC – no general
application to applications under IA 1986 etc
•
DOES apply to just and equitable w/u
petitions under s.122(1)(g) IA 1986
•

[2021] EWHC 2970 (Ch)

Causes of action - other:
Hugh James Involegal LLP (as assignee of Transform
Medical Group CS Ltd) v (1) Berrymans Lace Mawer
LLP (2) Jonathan Waite [2020] EWHC 3402 (QB)
9

DOES apply if Court directs it to apply

For the commentary on
the above cases presented
remotely at the Kings
Insolvency seminar on 11
November 2021, click here.
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FORCING THE ISSUE: COMMERCIAL RENT
(CORONAVIRUS) BILL AND THE CODE OF
PRACTICE FOR COMMERCIAL PROPERTY
RELATIONSHIPS
Nick Taylor & Louis Doyle QC

1.
Having been trailed, teased and hinted at
for a number of months, on 9 November 2021 the
Government published potentially the most significant
piece of proposed legislation since the start of the
pandemic. At least, that is, if you are an insolvency or
property lawyer.

under the Bill should not be underestimated. Nor
should the difficulties, in many cases at least, that the
Bill will present to landlords and tenants with a referral
to arbitration. However, as it is anticipated that the Bill
will not be enacted until March 2022, the detail is liable
to change. Rather than getting lost in the weeds of that
detail or spotting potential lacunae or loopholes at this
early stage, this article will focus on the substance of
2.
In essence, the Commercial Rent (Coronavirus)
what is being proposed, what it will apply to and what
Bill (“the Bill’) and the revised Code of Practice for
the impact will be before enactment and after.
Commercial Property Relationships following the
Covid-19 Pandemic (“the Code”) (which replaces the
Code of Practice for Commercial Property Relationships What rents are within the scope of the
dated 19 June 2020, updated in April 2021) together new measures?
attempt to deal with the significant commercial rent
arrears that have accrued since March 2020. The Bill 5.
The key definition introduced is that of a
and the Code interact in that the latter is intended to “protected rent debt”. In broad terms, that consists
promote rent dispute resolution in three ways: first, of rent (or other sums due under a business tenancy
explaining the scope and content of the Bill; secondly, such as service charges) which is unpaid but protected
in providing guidance on best practice; and, thirdly, because the tenancy was (for the period for which the
and perhaps most closely related to black-letter law, rent is unpaid) adversely affected by coronavirus. This
in detailing the principles that should inform parties is a fundamental element of the new regime.
in negotiating disputes. Those principles will plainly
be relevant to arbitrators appointed under the new
6.
A business tenancy was ‘adversely affected by
binding arbitration scheme touched upon below.
coronavirus’ if the premises were required to close in
full or in part due to restrictions imposed. Absent this
3.
As is now well-known, since the start of the requirement being met, the new regime is not engaged,
pandemic, commercial landlords have been (a) unable most obviously where the tenant’s difficulties can be
to forfeit leases by reason of unpaid rent, and (b) shown to have caused other than by coronavirus.
unable to present winding-up petitions for unpaid rent.
No doubt alive to the fact that that state of affairs could
7.
The statutory language itself is (as is typical)
not continue forever, when the forfeiture restrictions
far longer, and the best advice is (as ever) to consult
were further extended in June 2021 the Government
the statutory drafting to determine whether the rent
announced its intention to ring-fence rent arrears
arrears fall in or out of scope. In very broad terms,
related to the pandemic and to introduce a binding
however, if the arrears relate to a period where the
arbitration scheme to deal with them.
premises were restricted in their ability to operate then
the arrears will likely fall into the scheme. Notably, any
4.
The powers proposed in favour of arbitrators arrears post-18 July 2021 (at least in England, being
10
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of rent and CRAR until 25 March 2022 remain.

so-called ‘freedom-day’) will not be in scope, as this is
when all restrictions ended.

11.

As a consequence of an arbitrator’s award being
made, one important quid pro quo are the restrictions
then placed on a participant tenant’s invocation of a
formal insolvency procedure, such as a CVA, over the
next 12 months. This prevents a tenant compromising
its landlord’s debt – as explained below, the arbitration
scheme, if applicable, works in favour of one party, the
tenant, at least in the short term - and then subjecting
the reduced-down landlord to an insolvency procedure.

8.

The Code itself contains quite a helpful
illustrative timeline of when restrictions were lifted on
a sector-by-sector basis (compare and contrast, for
example, garden centres and nightclubs).

9.
Notably (and quite obviously) the Bill does not
have any impact upon unpaid rents for which landlords
and tenants have already come to an agreement. What
is left by this stage will, in reality, be the most stubborn
of debts.

Principles

Your rent is in scope, what next?

12.

The key elements of the principles provided for
in the Code may be summarised as follows:

Restrictions until the Bill is enacted

(1)
The stated aim of the Code is to preserve
viable businesses. The counter-balance to this is that it
is further stated that the viability of the business of the
tenant should not be at the expense of the solvency
of the landlord. There is an immediate consequence
of this, in that, perhaps perversely, a well-capitalised
and funded landlord will have a harder time in
demonstrating that their solvency is at risk by their
tenant being granted relief;

10.

It is currently anticipated that the Bill will come
into force from 25 March 2022, but until that date the
following will be restricted:
(1)
Any ordinary debt claim for protected rent debts
issued on or after 10 November 2021 will be stayed
by the court if requested by either party. Strikingly,
even if the landlord obtains judgment (perhaps in
default), that judgment debt itself will constitute a
ring-fenced debt which, perhaps surprisingly, is itself
capable of being referred to arbitration by the tenant
and, notwithstanding its status as a judgment, is also
capable of being varied by way of any arbitration
award made.

(2)
The Principles state that if a tenant can afford
to meet their obligations under the lease in full they
should do so without delay. So, to the extent that any
tenants have simply been opportunistically withholding
payment given the relative rights of recourse for a
landlord to date, those tenants will at least eventually
run out of road (provided the arbitrator can be satisfied
as to their opportunism and is not persuaded that there
are in potential viability considerations);

(2)
A landlord is subject to a number of restrictions
in respect of a protected rent debt during what is
termed “the moratorium period” (being the six month
period commencing when the Bill comes into force on
25 March 2022 or, if later, the six month period ending
after conclusion of an application for arbitration (ie
following withdrawal, conclusion of any appeal or
determination)). Specifically, a landlord cannot: forfeit
a lease; use Commercial Rent Arrears Recovery
(“CRAR”); present a winding-up or bankruptcy petition
on specified grounds; and/or draw down a rent deposit.
(If a landlord draws down on a rent deposit in respect
of a protected rent debt before the moratorium period
comes into force on the Bill being enacted, the tenant
is not required to make good on the deposit during the
moratorium period).

(3)
Any relief granted to tenants should be no
greater than necessary for the tenant business to
afford the payment;
(4)
Somewhat opaquely, the Code states that the
circumstances which determine affordability for tenant
and landlord “should be considered”;
(5)
There is an encouragement for all parties to be
transparent as to their circumstances and document
affordability. Consequently, mere assertion by either
party will not be sufficient. As the timescales within the
arbitration scheme are quite tight (see further below,
although they can be extended by the parties) landlords
with unpaid arrears that will be caught by the Scheme
would be well-advised to give some thought now (or at
least prior to March 2022) as to how to best evidence
and demonstrate the impact on their own business of
any relief being granted to tenants. For example, profit
and loss accounts and cash-flow statements showing
the outcomes of various scenarios. If there is anything
more specific such as (say) the potential for lending
covenants to be breached if aged debt is written off

(3)
Pending the commencement of the moratorium
period on 25 March 2022, the existing restrictions on
presenting a winding-up or bankruptcy petition in
respect of commercial rent arrears (for which see the
preceding issue of Kings Insolvency) will remain. These
are not absolute, but the heavily modified procedures
ordinarily applicable are heavily tenant-geared and will
be exceptionally difficult to surmount;
(4)

The restrictions on forfeiture for non-payment
11

and net assets fall that should also be considered and
appropriate evidence marshalled.

on the other hand, the landlord for which the tenant’s
proposal represents a threat to solvency.

The arbitration scheme

17.

In practice, what will need working out is the
threshold test for threat to a landlord’s solvency –
something akin to the “real prospect” test, well known
to insolvency and commercial litigators alike, would
make sense – as will the need for the demonstration of
a causative link between the reduction in rent liability
and the threat to solvency, a requirement that will
depend on the degree to which the relevant rental
payment forms part of the landlord’s overall income
and the landlord’s existing financial position, and the
other factors then impinging upon it financially, at the
time of the arbitration. It is almost certainly never going
to be the case that a landlord can object to a debtor’s
proposal on the grounds of a threat to the landlord’s
solvency where, in reality, the reduction in rent is not
itself a threat to solvency, taken as one factor in a much
wider picture in which other and more serious financial
demands or losses intrude operatively.

13.

The new and binding arbitration scheme
is the most eagerly anticipated aspect of the Bill.
What underpins the new scheme is the concept of a
tenant being afforded something akin to a standstill
or moratorium – a notion very familiar to insolvency
lawyers - allowing the tenant some breathing space
to trade out of its difficulties with the stated aim of,
so far as possible, preserving the tenant’s business
and the jobs it supports without – and this is the
counterbalancing concept - undermining the solvency
of the landlord.

14.

When the Bill is eventually enacted, initially for a
period of 6 months, either landlord or tenant can serve
a 14-day notice to refer the dispute over the protected
rent debt to arbitration. The notice must include
proposals for settlement. In response, the counterparty can either accept those proposals or make a
counter-proposal. If agreement cannot be reached, and
unless the tenant is subject to an insolvency procedure,
either party may refer the dispute to the Scheme to
be heard by an approved arbitrator. The fee for the
service depends on the level of rent arrears.

18.

Landlords will also present a challenging
conundrum for arbitrators to resolve where they
have a number of leases with protected rent debts.
Suppose, for example, the impact on the landlord’s
solvency of relief being granted in respect of any one
lease would be fairly small but, taken together, the
landlord’s solvency may be at risk if the same relief
was granted in respect of each lease. Our unfortunate
arbitrator may have to make their decision on the basis
of hypotheses as to what other arbitrators may or may
not decide in other referrals which have no binding
authority, if those referrals are indeed even ever made.
There is currently no express mechanism for referrals
to be aggregated but there may be relatively rare
but financially significant instances where some sort
of aggregation would allow the arbitrator to make a
better informed decision as to the true likely impact
on the landlord of relief being granted across myriad
leases.

15.

A tenant applicant for arbitration must provide
written evidence (verified by a statement of truth)
as to “viability and affordability” (neither term being
defined), which basically goes to its financial position
and outgoings. (This is of key importance because
“viability and affordability” is the criteria by reference
to which an arbitrator must decide whether the tenant
has discharged the burden resting on it in showing why
the arbitrator’s award should derogate from the tenant’s
liabilities under the lease; that is, in demonstrating that
its lease liabilities are not affordable given its particular
financial position, and why its proposals are affordable).

19.

As another observation, the idea of a threat
to solvency is predicated on a landlord’s solvency at
the time any arbitrator’s award is made. If the landlord
is insolvent at that point then it might be argued as
difficult, if not impossible, for a landlord to argue that
the tenant’s proposed rent reduction poses a threat
to solvency - that is the language Parliament has used
– even if the proposed rent reduction would serve to
worsen the landlord’s insolvent position.

16.

The landlord then has 14 days to respond
with written evidence, again verified by a statement
of truth. In practice, what the landlord is able to say
by way of factual statements, as opposed to surmise,
opinion or comment on the tenant’s evidence as to its
financial position, may be very limited. On the other
hand, the landlord will usually want to identify what
is affordable to it, as a derogation from the lease
liability, and whether what the tenant has proposed
would pose a threat to the landlord’s solvency. (It is not
difficult to anticipate the chagrin of many a landlord
on having to disclose confidential and potentially
sensitive internal financial information for the purposes
of this exercise). Although it is self-evident that any
reduction in a tenant’s contractual liability will leave the
landlord worse off financially, what is clearly envisaged
is a distinction between, on the one hand, the landlord
who is worse off (but no more), as a consequence, and,

20.

The parties are at liberty to decide whether they
want the matter determining at a hearing or on paper
and whether any hearing is to be public or private. As
noted above, landlords will doubtless not be thrilled at
the prospect of their finances being scrutinised closely
in public hearings, although an arbitrator is required
to remove confidential information from any published
decisions. Generally speaking, the parties bear their
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be permissible, such as on grounds of alleged nonjurisdiction or for judicial review). The absence of any
“true” appeal might be explained on the basis that
the new regime is temporary and rough-and-ready in
nature in disposing of a finite number of pandemicdriven disputes; a formal appeal process might be
thought to be the antithesis of that, and even a system
capable of abuse in terms of matters being dragged
out tactically.

own legal costs and share the costs of the arbitrator
and any hearing.

21.

There is scant detail as to the potential format
of any hearing, and although the overall process
would tend to give the impression of the arbitrator
approaching the matter as something of a “fact finder”
– closely scrutinising financial information which has
been presented to them - there are nevertheless
certain aspects of the Bill’s language which could in
theory provide fruitful ground for cross-examination of
a party as to certain motivations in how that information
has been presented. See for example section 15(2) of
the Bill, which states that an arbitrator must disregard:
“…anything done by the tenant or landlord with a view
to manipulating their financial affairs so as to improve
their position in relation to an award to be made…”.
This wording, not least the word “manipulating”
implies a degree of culpable conduct which arbitrators
may have to make a finding on. And although the
Bill provides that certain arbitration bodies will be
approved as those able to provide arbitrators for
the Scheme, there is no express requirement that
those arbitrators be lawyers, who may be more used
to or comfortable with making findings of culpable
manipulation of financial information.

Some concluding thoughts
24.

Subject to its application only to protected
rent debts, and for a limited period – although for a
6-month period that may well be extended - there is no
doubt that the new but temporary regime under the
Bill and the Code is heavily tenant biased. At the same
time, it might be said that in some cases, especially
those in which emotions and personalities run high,
the new measures serve landlords in the longer term
by safeguarding a paying tenant and its business
which would otherwise fail in a market where letting
potential may be uncertain and which might also be
said to serve the interests of the wider economy.

25.

There are also some cases where the Scheme
might not be the silver bullet it is intended to be. What
about a case where the tenant is simply not viable
without relief but where the relief requested by the
tenant would pose a fatal threat to the landlord’s
solvency? The Code offers the suggestion (in Para
60) that, in such circumstances, the landlord should
consider the maximum relief it could endure without
losing solvency, but this is hardly a reasoned answer;
it is a solution reached with the tenant’s foot on the
landlord’s neck.

22.

Broadly, an arbitrator will come to a decision
(known as an award) 14 days following any hearing
or consideration of the matter on paper. All cases,
of course, are fact specific. The arbitrator does
not, however, make his or her decision in a vacuum.
Broadly, the arbitrator is bound to consider the
parties’ respective proposals by reference to the
principles presently enshrined in the Bill by reference
to the concept of viability and affordability. Generally
speaking, this is likely to mean that the arbitrator will
start with the issue of whether the tenant’s business is
viable or would become viable following the granting
of relief. If not, the arbitrator is bound to dismiss the
application. Otherwise, the arbitrator will go on to
consider what relief is appropriate in respect of the
arrears, in most cases by way of writing off, reducing
or rescheduling the payment of the arrears, up to a
maximum of 24 months, or possibly a combination
of such forms of relief. As will be apparent thus far,
tenants, not landlords, are what might be thought of
as the winners under the new measures.

26.

Although intended as a speedy and inexpensive
method of dispute resolution, in many cases the
parties are almost certainly going to have to resort
to the engaging of professional and potentially costly
legal services given the nuanced legal concepts and
principles to which any arbitrator must have regard in
coming to a reasoned conclusion. Politically, no doubt
Government wants the resolution of the pandemic rent
arrears saga to become yesterday’s news as quickly as
possible given that it is going to have to continue to
bear the wrath of some landlords in the interim and
the adverse publicity of collapses consequent upon the
plight of tenants. Like the pandemic itself, everything
might not be over quite as quickly as first anticipated.

23.

What is perhaps a little surprising is that
the new measures are silent as to what happens if,
following an award, a tenant simply does not pay.
This omission might be explainable on the basis that
the answer is obvious; as with any arbitrator’s award,
it is open to the party in favour of which it is made
to apply to the Court for judgment and enforcement.
By that stage, however, many a landlord might feel
that it is throwing good money after bad. Neither is
there any appeal process provided for in the Bill or the
Code (although purely administrative appeals would
13

“But we’ve done the work!”
Getting paid in the face of a
bankruptcy petition following
State Bank of India v Mallya
[2021]
Dr Nathan Smith

Can a court make a validation order under section 284
of the Insolvency Act 1986 in respect of the costs of
foreign proceedings? That was the question that ICC
Judge Barnett and Miles J wrestled with in State Bank
of India v Mallya [2021] EWHC 1740. The case has
equivalent relevance in the corporate realm when a
winding-up petition is presented.

the sums in respect of which validation orders were
sought. ICC Judge Barnett authorised the release of
monies for the appellant’s living expenses, but not
£550,000 for “outstanding litigation” costs in India,
or anticipated legal costs of around £202,000 in the
same proceedings. There was little information provided by way of breakdown of these amounts.

The decision of Miles J was an appeal against the decision of ICC Judge Barnett refusing to grant a validation order in respect of the costs of civil litigation
proceedings in India, which were closely connected
to the defence of a bankruptcy petition in England.

The legal framework
Section 284 of the 1986 Act provides that where a
person is made bankrupt “any disposition of property
made by that person … in the period to which this
section applies … is void …” unless ratified by the
Court. The sting in the tail is that the “period to which
this section applies” starts with the date of presentation of the bankruptcy petition on which a bankruptcy
order is made, and ends not with the making of the
bankruptcy order (as is the case with a winding-up order in a compulsory winding-up under s.127 of the
1986 Act), but upon the appointment of a trustee.

The background to the application
The respondents to the validation order, a group of
banks, were judgment creditors of the appellant under a judgment of the Debt Recovery Tribunal of Karnataka, Bangalore, in the rupee equivalent of some
£1.05bn including interest. The judgment was based
on a personal guarantee.

Section 127 of the 1986 Act is broadly analogous to
s.284, but there are some differences, most notably
the applicable periods (above) and the protection afforded to a creditor dealing in good faith with a debtor, as provided for by s.283(4), which has no equivalent under the harder-edged s.127 (which, subject
to a validation being obtained, applies in a non-discriminatory fashion and without exception in rendering void retrospectively all dispositions post-petition upon a winding-up order being made, even
those dispositions which result in a massive benefit
to the company). Despite these marked differences
between ss.284 and 127, Miles J confirmed that the
underlying statutory purpose of both provisions is the
same; that is, to promote the “pari passu” principle of

In 2013, the banks commenced proceedings in India.
A judgment was obtained in January 2017, which was
registered in England in November of that year. In
September 2018, the banks issued a bankruptcy petition based on the judgment.
In September 2020, the parties entered into a consent order that preserved the net proceeds of sale of
a property in France (about €3.266m) which was paid
into court in England pending further order. In November 2020, the appellant sought a validation order
for the release of sums from the deposited funds to
enable certain payments to be made.
The application contained a schedule setting out
14

KINGS INSOLVENCY
rateable distribution of the assets of an insolvent estate amongst its unsecured creditors (a concept that
in practice may be seen to be more apparent than real
in some cases, in that the pari passu principle to which
so much importance is commonly attributed is subject to common law and statutory exceptions, such as
far-reaching prior-ranking security rights, contractual
subordination and set-off).

– which the solicitors involved could have refused to
undertake without payment – had been done, without
explanation as to why an application had not been
made earlier, in addition to which the breakdown of
the proposed payments relative to separate work activities was almost entirely absent).

A question of principle?

In the context of corporate insolvencies, the leading judgment is Express Electrical Distributors Ltd v
Beavis [2016] EWCA Civ 765 which emphasised the
pari passu principle and that “special circumstances” are needed to validate a payment. For example
– although this involves a judgment call by the court,
which depends on the strength of the evidence - a
court may be prepared to exercise its discretion and
make a validation order if a company is fulfilling a particularly profitable contract, where the eventual profits
will exceed the value of the company’s assets necessary to secure its completion, so as to be of overall
benefit to the unsecured creditors. Equally, a court
may be prepared to make an order allowing a company to continue to trade if it would be more beneficial,
so it can be sold as a going concern, again subject
to the court being provided with sufficient evidence
upon which such an order may be founded.

ICC Judge Barnett held that the exception could not
extend to the costs involved in the defence of foreign
proceedings as a matter of principle, but Miles J disagreed and held, perhaps unsurprisingly, that it was
not helpful to specify in advance that certain categories of payment could never be validated.
This may be a useful statement for applicants in future
validation applications, who are close to, but not precisely within, the more readily recognised categories
of “special circumstances”.

An error of discretion?
Miles J was in no doubt, however, that ICC Judge Barnett was, like Judge Maddocks in Al-Midani, justified
in refusing the application as an exercise of discretion
on the evidence before him. As Miles J commented,
there was “no breakdown of the incurred costs as between the various sets of proceedings … no attempt
to justify the incurred costs by reference to steps already taken, no invoices, bills of costs, descriptive
schedules, or other evidence was provided in support
of the amount of costs being sought … [which were]
substantial.”

In the Bank of India case, Miles J confirmed that the
same principle applies to the validation of payments
after presentation of a bankruptcy petition; although
he also recognised a further situation where payments
could be validated.
The practical effect of s.284 is that it would make it
impossible for a debtor to engage and pay a solicitor to defend a bankruptcy petition from his or her
own funds. So, the courts have historically developed
a practice under which the costs of a debtor expended in the bona fide defence of bankruptcy proceedings could not be reclaimed by the trustee of a debtor
whose defence has failed.

For those with experience in making validation applications, this result may not be a surprise. The requirements for evidence in support of a validation application in a bankruptcy case, as set out in paragraph
12.8 of the Insolvency Practice Direction: Insolvency
Proceedings [2020] BCC 698 (which is unchanged by
the Temporary Practice Direction (No.3) Supporting
the Insolvency Practice Direction [2021] BCC 199),
are detailed and lengthy. What should be included in
the evidence “as a minimum” appears across eleven
sub-sub-paragraphs at sub-para 12.8.4. (Although the
provisions include no standard form of order, a useful
corporate equivalent precedent, which can be adapted easily enough for use in most personal cases, appears in Practice Direction: Order under section 127
of the Insolvency Act 1986 [2007] BCC 839). By reference to the Practice Direction criteria, the evidence
in the Bank of India case was unduly and unjustifiably
thin.

The first reported case which recognised the practice was Re Sinclair (1885) which was later described
as based on “the court’s consideration for the dictates of humanity”. More recently, in Rio Properties v
Al-Midani [2003] BPIR 128, HHJ Maddocks (sitting as
a Judge of the High Court) also concluded that the
principle of validating payments to meet the costs
of defending a bankruptcy petition remains relevant,
subject to the facts of the case. (On the facts of Al-Midani, the Judge was not minded to make a validating
order allowing for the debtor’s defence of a bankruptcy petition, which was based on a contractually
enforceable Nevada gaming debt, because the relief
was sought after-the-event and almost on the eve of
the hearing of the petition, when most of the work

What the Bank of India case demonstrates is the
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all-too-common experience in practice where a potentially meritorious application fails because it is let
down by poor evidence, if that, in support. The Court
is scrupulous on a validation application in ensuring
that the full evidential picture is made out for the simple reason that the Court will not want to exercise (or
even be asked to exercise) its discretion in making an
order which runs contrary, as an exception to, the pari
passu principle on the basis of an incomplete picture,
which does not permit the making of a properly informed assessment by the Court.
Interestingly, a further argument by the appellant, that
the banks would already know about the level of costs
because they were parties to the proceedings in India,
was rejected. It is not difficult to see why. Miles J held
that there are many circumstances, such as where parties are engaged in costs budgeting, where it is not
an answer to say that the other party knows about the
costs incurred by the other side, just because they are
involved in the case and may be fixed with knowledge
only in the abstract sense of one part of the enormous
entity of the party being notified of something that,
ultimately, can be shown at a later date to have some
unintended significance to another part of the organisation.
Even where validation orders are made in respect
of the costs of defending a bankruptcy petition, it
is worth remembering that the order will usually include a provision to enable a trustee to challenge the
reasonableness of the costs incurred at a later date
(following National Westminster Bank v Lucas [2013]
EWHC 770 (Ch)).

A final point on costs
Another interesting point for practitioners is that the
costs order made by ICC Judge Barnett was also subject to a successful appeal. At the hearing below, the
Judge ordered the appellant to pay 50% of the bank’s
costs of the validation application, with the remainder
in the case.
The effect of the validation order below was that notwithstanding the costs of the Indian proceedings were
not validated, over £1.1m was validated and released
from the deposited funds (around a further £1.5m was
not).
Miles J held that the Judge’s starting point, that the
banks were the overall successful parties, was wrong
and ordered that the costs of the application should
be in the case. By itself, this could be a useful part of
the judgment to refer to if a validation application results in a measure of success on both sides.
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